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 P-R-O-C-E-E-D-I-N-G-S 1 

 (10:14 a.m.) 2 

  CHAIRPERSON CROSS REID:  Good morning, 3 

ladies and gentlemen.  The hearing will please come to 4 

order.  This is the September 20th Public Hearing of the 5 

Board of Zoning Adjustment, District of Columbia. 6 

  My name is Sheila Cross Reid, Chairperson. 7 

 The Vice Chairperson, Anne Renshaw, could not be with 8 

us today, but also joining me today is Geoff Griffis, 9 

Board Member, and representing the National Capital 10 

Planning Commission is David Levy.  Representing the 11 

Zoning Commission is Carol Mitten. 12 

  Copies of today's hearing agenda are 13 

available to you.  They are located to my left near the 14 

door.  All persons planning to testify, either in favor 15 

or in opposition, are to fill out two witness cards.  16 

These cards are located on each end of the table in front 17 

of us.  When coming forth to speak with the Board, please 18 

give both cards to the reporter who is sitting to my right. 19 

  The order of procedure for special exceptions 20 

or variances is:  (1) statement of witnesses of the 21 

applicant; (2) government reports, including Office of 22 

Planning, Department of Public Works, etcetera; (3) 23 

report of the Advisory Neighborhood Commission; (4) 24 

parties or persons in support; (5) parties or persons 25 
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in opposition; (6) closing remarks by the applicant. 1 

  Cross-examination of witnesses is permitted 2 

by the applicant or parties.  The ANC in which the 3 

property is located is automatically a party in the case. 4 

  The record will be closed at the conclusion 5 

of each case except for any material specifically 6 

requested by the Board, and staff will specify at the 7 

end of the hearing exactly what is expected. 8 

  The Sunshine Act requires that the public 9 

hearing on each case be held in the open before the public. 10 

 The Board may, consistent with its rules of procedure 11 

and the Sunshine Act, enter executive session during or 12 

after the public hearing on a case for purposes of 13 

reviewing the record or deliberating on the case. 14 

  Decision of the Board in these contested 15 

cases must be based exclusively on the public record.  16 

To avoid any appearance to the contrary, the Board 17 

requests that persons present not engage members of the 18 

Board in conversation. 19 

  Please turn off all beepers and cellphones 20 

at this time so as not to disrupt these proceedings. 21 

  The Board will now present any preliminary 22 

matters.  Preliminary matters are those which relate to 23 

whether a case will or should be heard today, such as 24 

requests for postponement or potential withdrawal or 25 
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whether proper and adequate notice of this hearing has 1 

been given. 2 

  If you are not prepared to go forward with 3 

a case today or if you believe that the Board should not 4 

proceed, now is the time to raise such a matter. 5 

  Does the staff have any preliminary matters? 6 

  MS. BAILEY:  No, Madam Chair, we do not. 7 

  CHAIRPERSON CROSS REID:  If not, let us 8 

proceed with the first case.   9 

  MS. BAILEY:  The first case was continued 10 

from September 11th.  That's last Tuesday, and that is 11 

the United House of Prayer for All People, pursuant to 12 

11 DCMR 3103.2 for a use variance to build a new apartment 13 

house under subsection 330.5, not meeting the lot 14 

occupancy requirements under section 403, and the parking 15 

requirements under subsection 2101.1 in an R-4 District 16 

at premises 626 S Street, N.W. (Square 442, Lots 864 and 17 

865.) 18 

  All those persons wishing to testify, please 19 

stand.  All those persons wishing to testify this 20 

morning, please stand, raise your right hand. 21 

  Do you swear that the information that you 22 

will be giving today will be the truth?  Please say I 23 

do.  Thank you. 24 

  (Witnesses sworn.) 25 
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  CHAIRPERSON CROSS REID:  Ms. Bailey or 1 

staff, could you please give us an update as to where 2 

we are, a synopsis as to where we are with this case today. 3 

 If I'm understanding correctly, we were to continue the 4 

case, and we were to hear especially additional 5 

information that was going to be submitted by their 6 

architect, and this particular hearing this morning was 7 

going to be limited to just that submission and questions 8 

regarding thereto. 9 

  MS. BAILEY:  That's right, Madam Chair.  In 10 

addition, a request was made from the Zoning Administrator 11 

to clearly define the type of requirement that is needed 12 

for this project. 13 

  The applicant was asked to look into whether 14 

the advertised variance was the appropriate relief 15 

required.  So some testimony may be needed from the 16 

applicant to clarify their submission at this point. 17 

  CHAIRPERSON CROSS REID:  Okay.  All right, 18 

would you please come forward.   19 

  MR. GREEN:  Madam Chair and to the other 20 

distinguished members of the Board, we want to thank you 21 

for the opportunity to come back before you. 22 

  As the agenda indicates, we were here on July 23 

17th.  We came back on September 11th, and because of 24 

the unfortunate emergency, we were not able to continue. 25 
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 But we are here today. 1 

  COMMISSIONER MITTEN:  Excuse me, sir.  2 

Could you identify yourself for the record so that the 3 

reporter can properly assign your testimony. 4 

  MR. GREEN:  My name is Apostle S. Green with 5 

the United House of Prayer, and I am joined by Apostle 6 

W. Johnson and Mrs. Suzane Reatig, and we are here on 7 

behalf of Bishop S.C. Madison and the United House of 8 

Prayer to testify this morning in behalf of our 9 

application to be granted a variance for the lot occupancy 10 

requirements. 11 

  It's my understanding that the parking 12 

requirements, as referenced in this application, have 13 

been satisfied.  So we are just dealing with the lot 14 

occupancy requirements, and our architect is here to 15 

respond to technical aspects of what we are trying to 16 

do. 17 

  We are certainly hoping that what we are 18 

proposing to do is consistent with this city, with this 19 

administration, and with the request on the part of the 20 

administration that nonprofits and churches and the faith 21 

community, in particular, assist the District of Columbia 22 

in stepping forward and supplying additional housing, 23 

badly needed housing in the District of Columbia.  That's 24 

the thrust of what we intend to do on the site at 626 25 
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S Street, N.W. 1 

  Our architect, again, is here to respond to 2 

the technical aspects of what may be before the Board. 3 

  CHAIRPERSON CROSS REID:  Okay.  Thank you 4 

very much.   5 

  MS. REATIG:  We are requesting to replace 6 

a nonconforming apartment building on a lot that is zoned 7 

R-4, and the last time that we were all here -- 8 

  MR. HART:  Excuse me.  Would you please 9 

identify yourself? 10 

  MS. REATIG:  Oh, I'm sorry, excuse me.  My 11 

name is Suzane Reatig, and I am the architect for this 12 

project. 13 

  Again, we are requesting to replace a 14 

nonconforming apartment building in R-4 zoning.  The lot 15 

occupancy in R-4 is 60, and we did request a variance, 16 

because the section 403 indicates that for all other uses, 17 

the lot occupancy allowed is 40 percent and not 60 percent. 18 

 So we did request a variance. 19 

  We want to occupy 60 percent of the lot in 20 

order to put 16 apartment buildings.  The lot is very 21 

narrow and long.  It's 45 feet in the front.  It becomes 22 

a little larger within 60 feet.  It becomes 50 feet, and 23 

so the lot is between 45 and 50 feet wide, and it's 168 24 

feet long. 25 
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  It has three open exposures.  It has 7th, 1 

S Street and on the north side, and two alleys on two 2 

other sides.  So we are -- Shall I go to the board and 3 

show again what we were proposing?   4 

  MS. BAILEY:  Ms. Reatig, you need to be on 5 

a microphone. 6 

  MS. REATIG:  This is to remind the Board -- 7 

This is our site.  This is S Street here.  Our street 8 

sits -- S is here.  Sorry.  This is our lot.  so you see 9 

that here it's 45 feet.  Here it becomes 50 feet, and 10 

this is 168 feet. 11 

  There are apartment buildings here.  There 12 

is an apartment building here that the United House of 13 

Prayer is doing on this site here that I'm the architect 14 

also for it, and there a lot of apartment buildings across 15 

the street. 16 

  The Wonder Bread factory is here occupying 17 

the whole lot.  That's the Wonder Bread factory, and these 18 

are the apartment buildings across the street here, which 19 

is the apartment building that is here on  the corner. 20 

  What we are proposing is to replace the 21 

apartment building that is here and is occupying now about 22 

20 percent of the lot with a new apartment building that 23 

will occupy 60 percent of the lot, and we will have 16 24 

apartments.  I'll bring you the plan. 25 
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  This is S Street.  This is the site plan, 1 

and this is the building that we are proposing.  That's 2 

the floorplan here.  The parking is in the back here with 3 

the trash here. 4 

  There will be a passage here to go to the 5 

court.  That will be the court.  That will occupy 40 6 

percent of the lot, and we will have kind of three 7 

buildings, one, two, three, that each of them will have 8 

stairs that will take you to two apartments on each floor. 9 

  So we have one -- I mean two, four, six times 10 

three, because it's a three-story building.  It's 18, 11 

but minus an apartment here and an apartment here.  Here 12 

it's the entrance to the court, and here it's storage 13 

for everyone.  So I am having only 16 apartments. 14 

  The parking requirements are met.  We did 15 

check this with Mr. Bello, and for every three apartments 16 

we have to provide one parking space, 16 divided by 5. 17 

 It's 5.2.  It's .2, less than .5.  It's not considered 18 

a parking space.  So it's five.  We are providing all 19 

the spaces required. 20 

  So the only relief that we are requesting 21 

is to occupy the 60 percent of the lot to be able to put 22 

16 apartment buildings. 23 

  CHAIRPERSON CROSS REID:  Board members, 24 

questions?   25 
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  COMMISSIONER MITTEN:  In addition to the 1 

issue of lot occupancy, we spoke when we -- not on the 2 

11th but the hearing prior to that, that you are also 3 

asking for a use variance. 4 

  MS. REATIG:  Right.  To replace the 5 

nonconforming -- 6 

  CHAIRPERSON CROSS REID:  Speak into the 7 

mike, please. 8 

  MS. REATIG:  Yes, we did ask to replace the 9 

nonconforming building with another nonconforming 10 

building.  That's correct. 11 

  COMMISSIONER MITTEN:  And at least some of 12 

us -- I'll speak for myself.  I had concerns about whether 13 

or not you were meeting the test for a use variance, 14 

because a multi-family property is not permitted in R-4, 15 

and this is essentially new construction. 16 

  One of the things that I had suggested was 17 

that you might speak to the Office of Planning about the 18 

potential for a rezoning.  Did you do that? 19 

  MS. REATIG:  No, we did not, because our 20 

understanding was that you made a clarification in 21 

regarding to the 60 percent and the parking requirements, 22 

and we should come back to this Board. 23 

  I just want to respond to what you say.  It's 24 

true it's a new use, but we are not creating a new use 25 
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on an empty lot.  There is an apartment building right 1 

now, and it will be a hardship to the owner to renovate 2 

this apartment building or to add to it, because it has 3 

many problems, as I indicated before. 4 

  The apartments are very small.  The stairs 5 

do not meet the code.  There is no air conditioning.  6 

The height of the ceilings is low.  If we do renovate, 7 

we would compromise these apartments a lot, and they are 8 

already too small. 9 

  So they won't be good apartments to live in. 10 

 So there is an apartment building with 12 units right 11 

now.  So it's not that we have an empty lot and we just 12 

bought a residential townhouse there and came and said, 13 

okay, we want to demolish it and build an apartment 14 

building.   15 

  There is an apartment building.  We want to 16 

demolish it and construct a new one, because it will cause 17 

a hardship to the owner to renovate the existing building. 18 

 So that's where we are coming form. 19 

  COMMISSIONER MITTEN:  I understand that.  20 

I just again don't think that rises to the level of meeting 21 

the test for the use variance.  So that's why I had 22 

suggested that there might be another alternative 23 

available, and I take it, you didn't avail yourself of 24 

that. 25 
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  MS. REATIG:  Yes, there are -- The other 1 

alternatives will take much longer, the compliance. 2 

  CHAIRPERSON CROSS REID:  I think that we 3 

should be mindful of the fact that the applicant is coming 4 

to us to ask for a variance, and that is to be able to 5 

deviate from the existing zoning regulations. 6 

  The whole aspect of going to the Office of 7 

Planning to have the whole area -- to have it rezoned 8 

is something that is probably burdensome for this 9 

particular applicant, being a simple nonprofit group, 10 

and also that the whole -- The impression I get is that 11 

there is a degree of urgency and expediency to trying 12 

to provide this housing, and that is a long and protracted 13 

process, not to mention rather complicated. 14 

  It takes a fair degree of sophistication to 15 

be able to navigate that whole process to get to that. 16 

 I think that there are other ways of perhaps looking 17 

at this application than the whole aspect of going to 18 

a rezoning. 19 

  To some people, that's rather simplistic, 20 

but to others it provides a very difficult burden. 21 

  SECRETARY PRUITT:  Madam Chair, excuse me. 22 

 I know that there's been some discussion as to what 23 

variance is requested, if they requested the right 24 

variance.  After talking with Corp. Counsel, we believe 25 
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-- I'll let Corp. Counsel elaborate on this -- that they 1 

do need relief from Section 2002.6, which deals with a 2 

nonconforming structure. 3 

  CHAIRPERSON CROSS REID:  Yes.  Corp. 4 

Counsel did bring it to our attention. 5 

  SECRETARY PRUITT:  Excuse me.  It's 6 

nonconforming. 7 

  CHAIRPERSON CROSS REID:  And we are 8 

definitely going to bring that up, so that that could 9 

be added to the application as to the relief that is 10 

necessary.  Ms. Sansone, I would appreciate it if you 11 

would give us information. 12 

  MS. SANSONE:  Yes, Madam Chair.  The 13 

applicant had originally requested relief from the 14 

provisions of Section 350, which -- that's the section 15 

that lists all the matter of right uses for the R-4 16 

district.  It didn't quite seem to fit all that well or 17 

it seemed like that that's relief from that section in 18 

combination with relief from 2002.6 might be appropriate. 19 

  2002.6 is the provision which states that 20 

a new structure shall not be erected to house a 21 

nonconforming use.  So it did seem that the applicant 22 

probably would need a use variance from both of these 23 

provisions in order to go forward with this project. 24 

  CHAIRPERSON CROSS REID:  All right then.  25 
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That would be something else that would have to be -- 1 

your application would have to be amended.  It was a 2 

self-certification. 3 

  MS. REATIG:  Excuse me.  In my application, 4 

I wrote very clearly that I am replacing a nonconforming 5 

building.   6 

  CHAIRPERSON CROSS REID:  In your 7 

self-certification? 8 

  MS. REATIG;  Yes, in the original 9 

application I wrote very clearly that that's what we are 10 

requesting, to replace a nonconforming apartment 11 

building. 12 

  CHAIRPERSON CROSS REID:  Okay.  Now it 13 

stipulated on your self-certification form that you were 14 

coming under Section 2101 and 330.5 and 403.  Those were 15 

the three that we have.  Ms. Sansone is saying that you 16 

do also need to add 2002.6.  Correct? 17 

  MS. SANSONE:  That is correct, Madam Chair. 18 

 Chapter 20 is the chapter of the zoning regulations that 19 

deals with nonconforming uses and nonconforming 20 

structures.  Since they have an existing nonconforming 21 

use, those are regulated under Section 2002.  So it would 22 

simply complement the relief that's been requested for 23 

the use variance.  I think we all recognize this use is 24 

not a conforming use. 25 
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  CHAIRPERSON CROSS REID:  It's just making 1 

sure that all the relief that you need is covered so that, 2 

if in fact -- we know that you self-certify predicated 3 

upon review by the Zoning Administrator's office, and 4 

it could cause a problem if it weren't.  So that's the 5 

reason why it was reviewed and added in.    MS. 6 

REATIG:  Yes, but the application indicated that quite 7 

clearly. 8 

  CHAIRPERSON CROSS REID:  It may have in its 9 

verbiage, but it didn't specify the section.  That's what 10 

we are talking about here. 11 

  SECRETARY PRUITT:  Madam Chair, just for 12 

further clarification:  Because it is self-certified, 13 

we really don't have the authority to change that.  You 14 

have come in with the understanding and the burden that 15 

if it isn't correct, you have to go back and correct it. 16 

  We are trying to now correct it during the 17 

hearing part so that you don't have to go all the way 18 

through to the Zoning Administrator and then have him 19 

send you back before you can get a permit.  That's how 20 

the self-certification process works. 21 

  MS. REATIG:  Okay. 22 

  CHAIRPERSON CROSS REID:  All right now, the 23 

other part was Office of Planning.  My understanding is 24 

you have a supplemental report.  I'd like to hear that. 25 
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  MS. ROBERTS:  Okay.  Maxine Brown Roberts 1 

from the Office of Planning.  Madam Chairman, I'm 2 

requesting that the OP supplemental report be entered 3 

in the record as it was submitted late. 4 

  CHAIRPERSON CROSS REID:  Okay.  Let's waive 5 

the record in order to let it be submitted.  It's 6 

submitted into the record.  I have no problem with that. 7 

 Unless there's any objection from any Board members, 8 

we will waive the record. 9 

  MS. ROBERTS:  Okay.  The standards by which 10 

the BZA should approve a variance is set forth in Section 11 

3103.2 of the zoning regulations.  The subject property 12 

is unique due to its long and narrow shape.  That is unlike 13 

any other lots except for two in this and surrounding 14 

squares. 15 

  These other lots have a similar shape and 16 

are developed with apartments similar to those proposed 17 

for the site.  Although the property has a long, narrow 18 

shape, it does not meet -- it does not present an undue 19 

hardship for the applicant to build an apartment building 20 

with a lot occupancy of up to 40 percent.  The increase 21 

in lot occupancy would only serve to produce a larger 22 

number of units. 23 

  Increasing the lot occupancy will not be 24 

detrimental to the public good, as the building has been 25 
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designed to have light and air coming from two directions. 1 

 In addition, the creation of an internal courtyard will 2 

provide some recreational space for the residents.  That 3 

may not have been possible under existing regulations 4 

in such an urban area. 5 

  These amenities are provided, even though 6 

the lot occupancy has been increased, and meets the 7 

purpose of the lot occupancy requirement to provide light, 8 

air and open space to residences. 9 

  In fact, granting the variance would promote 10 

and allow the development of moderate and low income 11 

residences that will contribute to the rejuvenation of 12 

the Shaw-Howard University area.  In addition, these 13 

units are larger than those usually built for low income 14 

residents, as it is the aim of the applicant to provide 15 

units that are comfortable and meet the needs of 16 

prospective residents. 17 

  Although economics should not be considered 18 

for granting a variance, the applicant has requested an 19 

increase in lot occupancy in order to make the project 20 

economically feasible.  Providing low and moderate 21 

income housing requires that units be minimized and 22 

affordable and, although the applicant is a not for profit 23 

entity, it has to at least break even, which may not be 24 

possible if the number of units were reduced. 25 
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  The Office of Planning, therefore, supports 1 

the application.  Thank you, Madam Chairman. 2 

  CHAIRPERSON CROSS REID:  Okay, thank you 3 

very much.  I have a question.  I am really quite thrown 4 

by your report.  Typically, what we are accustomed to 5 

receiving from Office of Planning is a report that sets 6 

forth the basis for whether you approve or you -- you 7 

know, recommend approval or denial of an application, 8 

and it is predicated upon whether or not they meet the 9 

three-prong test. 10 

  In your assertion for the first prong of the 11 

test, you say that -- on the one hand, you say the property 12 

is unique, but then you say that the property -- that 13 

there are two other apartment buildings.  Now how do you 14 

reconcile that? 15 

  MS. ROBERTS:  I think what we are trying to 16 

reconcile is specifically the lot occupancy; because, 17 

although the property is long and narrow, they can have 18 

an apartment building which meets the 40 percent 19 

requirement. 20 

  CHAIRPERSON CROSS REID:  No, I understand 21 

that.  What I'm trying to establish is:  Is the property 22 

-- Are you saying the property is unique or not? 23 

  MS. ROBERTS:  We are saying it is unique. 24 

  CHAIRPERSON CROSS REID:  If it is unique, 25 
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then it means that there are no other properties that 1 

are like it within that same neighborhood or that same 2 

block or that same square.  So it sounds like a 3 

contradiction to me. 4 

  If, in fact, you are saying that the property 5 

is unique, then you have to establish how it is unique 6 

from all the other properties that are there. 7 

  MS. ROBERTS:  I think it is when you take 8 

the majority of the properties within the square, I think 9 

there are like -- As I said, there are two more properties 10 

that are long and narrow, and they also have an apartment 11 

building. 12 

  CHAIRPERSON CROSS REID:  But what 13 

distinguishes this particular property?  I mean, okay, 14 

first of all, when you talk about uniqueness within the 15 

jargon of the real estate industry, I think that's within 16 

itself a misnomer, because real estate practice premises 17 

teach that all properties are -- There are no two 18 

properties that are alike due to the concept of 19 

non-homogeneity. 20 

  So if you then go to the zoning regulations 21 

and they say, well, you have to show how a property is 22 

unique, then we need to know, because this is the basis 23 

for your premise.  This is the premise for which you now 24 

are making your approval, and that has to be defended.  25 
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  I think it is extremely important that you 1 

establish that, because if you say that it's unique but 2 

then there are two apartment buildings, that then 3 

nullifies that contention that it's unique, and we need 4 

to make sure that the record is straight as to what we're 5 

talking about here. 6 

  MS. ROBERTS:  I think that the whole 7 

uniqueness came from when we started out about whether 8 

we should grant the other variances that they had 9 

requested, and you know, what sort of architecture that 10 

we could get on the site. 11 

  I think generally that the other two 12 

apartment buildings are older buildings which have been 13 

sort of townhouse sort of converted into apartment 14 

buildings.  So I think that this is a little different. 15 

  CHAIRPERSON CROSS REID:  Are those other 16 

apartment buildings in use or are they boarded up? 17 

  MS. ROBERTS:  They are in use. 18 

  CHAIRPERSON CROSS REID:  So then that would 19 

perhaps distinguish this apartment building?  I mean this 20 

building from the other two? 21 

  You have to be able to establish how it is 22 

unique.  You can't say that it is unique but there are 23 

two other apartment buildings like it.  If that is the 24 

case -- If there is an anomaly in that these apartment 25 
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buildings are in this R-4 zone, nonconforming, then you 1 

have to show how this particular property is different 2 

from the other two that happen to be similar to this 3 

particular property. 4 

  I think that that's what I would have liked 5 

to have seen in the report, so that there would not be 6 

ambiguity as far as what, in fact, you were setting forth 7 

there. 8 

  MS. ROBERTS:  Okay. 9 

  CHAIRPERSON CROSS REID:  Are there any other 10 

questions for Office of Planning? 11 

  COMMISSIONER MITTEN:  Madam Chair, if I 12 

could, I would actually like to ask a question that's 13 

not addressed in the supplemental report but that was 14 

addressed in their original report, which relates to the 15 

use variance, if you would permit me to ask a question 16 

on that. 17 

  CHAIRPERSON CROSS REID:  Sure. 18 

  COMMISSIONER MITTEN:  Since it's been raised 19 

now that a variance would also be required from Section 20 

2002.6, Ms. Brown Roberts, I would just like to focus 21 

your attention on that section of the regs. 22 

  Ms. Sansone read it out, and I'll read it 23 

again:  A new structure shall not be erected to house 24 

a nonconforming use. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 25 

  Now my feeling about why that very specific 1 

statement is in the zoning regulations is because, if 2 

new construction is allowed to be devoted to a 3 

nonconforming use, that suggests that the underlying 4 

zoning is wrong.  Would you agree with that statement? 5 

  MS. ROBERTS:  Can you say it again for me, 6 

please? 7 

  COMMISSIONER MITTEN:  Yes.  I believe that 8 

Section 2002.6 is in the zoning regulations, because if 9 

someone were to suggest that a new structure could be 10 

devoted to a use that didn't conform to the zone, that 11 

what is implied by that is that that zone is incorrect 12 

for that site.   13 

  MS. ROBERTS:  Possibly. 14 

  COMMISSIONER MITTEN:  Okay.  So which is 15 

what was driving my concerns all along, which is this 16 

might be a really good place for an apartment building, 17 

and we talked about that, because there are other 18 

apartment buildings nearby, and it's near Metro, and it's 19 

in an area where there's definitely a need.  But this 20 

is zoned R-4, which was not -- You know, we may agree 21 

with that; we may not agree with that.  But that's 22 

fundamentally the case. 23 

  That's our point of departure.  So how could 24 

we approve this nonconforming use and say that it is 25 
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consistent with the zoning map, because it suggests that 1 

we believe that zone is wrong?  Do you have any response 2 

to that? 3 

  MS. ROBERTS:  No. 4 

  CHAIRPERSON CROSS REID:  Well, let me try. 5 

 Let's not lose sight of the whole purpose of a variance. 6 

 A variance is let's deviate from the existing zoning 7 

regulations, and not to imply the zoning is wrong.  But 8 

what it goes to -- and this is something that, Board 9 

members, you've heard me say many, many times, and I'm 10 

going to say it once more. 11 

  These regulations were promulgated in 1958, 12 

and as such, they do not take into consideration some 13 

of the societal problems that we now face, such as 14 

affordable housing, such as drugs, such as crack houses, 15 

such as homelessness, and such indeed as terrorism. 16 

  So given the circumstances in which we 17 

operate in today's society and today's climate, the Board 18 

members or the zoning commissions at that time in their 19 

infinite wisdom saw forth to make provisions for what 20 

may be happening in the future and, as such, to be able 21 

to give us leeway to look at a situation and determine, 22 

based on this test, whether or not we could deviate from 23 

the existing zoning regulations, not change the 24 

regulations but does this particular case before us, this 25 
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case, warrant a consideration based on what we know about 1 

this particular case. 2 

  Another thing I wanted to point out is, or 3 

to ask -- Let me see that next -- the exhibit you had 4 

before this one.  We have to look at the whole picture. 5 

 Now let's try to think out of the box and see what we 6 

can do to try to see if there is any way possible that 7 

we can see this particular application, whether or not 8 

it's deemed worthy of being given a variance or these 9 

variances they are asking for. 10 

  Those buildings that are right -- And it's 11 

unfortunate that we don't -- we are unable to do site 12 

visits, and I hope that, Ms. Mitten, at one point in time 13 

-- at some point in time, the Zoning Commission will 14 

revisit this, because I think this is very important, 15 

because there are other things. 16 

  Can you tell me those buildings that are 17 

adjacent -- 18 

  MS. REATIG:  This is the building that we 19 

want to -- 20 

  CHAIRPERSON CROSS REID:  Okay.  Those 21 

buildings -- 22 

  COMMISSIONER MITTEN;  Ms. Reatig, you need 23 

to be on the microphone. 24 

  CHAIRPERSON CROSS REID:  Those buildings 25 
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next to it, what are those buildings next to it? 1 

  COMMISSIONER MITTEN:  The microphone needs 2 

to be turned on. 3 

  MS. REATIG:  There is an alley here, and 4 

there is a townhouse here, and then there is this building. 5 

 This building comes here. 6 

  CHAIRPERSON CROSS REID:  Okay, stop right 7 

here.  There is a townhouse beside the building.  Right? 8 

  MS. REATIG:  Right. 9 

  CHAIRPERSON CROSS REID:  Do people live in 10 

that building, in that townhouse? 11 

  MS. REATIG:  Yes.  They do. 12 

  CHAIRPERSON CROSS REID:  On the other side, 13 

what is that on the other side of the building? 14 

  MS. REATIG:  There are two townhouses and 15 

then a church. 16 

  CHAIRPERSON CROSS REID:  Okay.  Do people 17 

live there? 18 

  MS. REATIG:  Yes.   19 

  CHAIRPERSON CROSS REID:  Okay.  Across the 20 

street from that property, what is that? 21 

  MS. REATIG:  That used to be the Wonder Bread 22 

factory, and -- 23 

  CHAIRPERSON CROSS REID:  Okay, what is it 24 

now? 25 
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  MS. REATIG:  It's empty.  It belongs to a 1 

developer, and it's empty. 2 

  CHAIRPERSON CROSS REID:  And how long has 3 

it be sitting there empty? 4 

  MS. REATIG:  A few years. 5 

  CHAIRPERSON CROSS REID:  Okay.  Now part of 6 

the test -- 7 

  MR. GREEN:  Fifteen years, Madam Chair. 8 

  CHAIRPERSON CROSS REID:  Part of the test 9 

is to determine whether or not a property is unique due 10 

to the topography or the shape, the size, whether or not 11 

the lot is irregularly shaped, irregular or what have 12 

you, but also part of it is an extraordinary and 13 

exceptional situation or condition. 14 

  You can sit down now.  I contend that this 15 

is a community where you have a boarded up building right 16 

in the middle of a residential neighborhood, and you have 17 

a warehouse, the old Wonder bakery.  This is a huge 18 

monstrosity across the street from that particular 19 

building. 20 

  As a real estate broker, I can tell you that, 21 

if I had to go to that building to assess it, it would 22 

probably be for a bank.  The first thing I would do would 23 

be to knock on -- to have a man to go with me and knock 24 

on the door so that I could make sure that there were 25 
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no drug people in the building, because those buildings 1 

that are boarded up like that are drug havens, and people 2 

go in there and they use drugs and they are also involved 3 

in all kinds of illicit behavior. 4 

  I have many, many instances gone to   5 

buildings like that and stood there while people came 6 

out.  It's either drug people in there or they are 7 

homeless people who are living in there.  I've gone into 8 

boarded up buildings and seen families living in a boarded 9 

up building. 10 

  I think that, given the fact that this 11 

building is boarded up and you have some people here who 12 

are trying to step to the plate to rid that neighborhood 13 

of that kind of condition where you take the boards off 14 

and you develop it, and it's something that's viable, 15 

that contributes to the stableness of the community, could 16 

be considered certainly an extraordinary condition 17 

situation. 18 

  Also, the people who live nextdoor to that 19 

building are living in dire circumstances, given the fact 20 

that they never know who is coming out of the building. 21 

 They never know if there is going to be a fire in the 22 

building.  The building attracts drug people.  They 23 

don't know whether or not they are going to be robbed. 24 

 Crime is also a factor that you have to consider. 25 
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  I think that, if you went into that 1 

neighborhood and you looked at that particular community, 2 

-- it's right there on the back of Wiltberger Street, 3 

which is a known crime corridor -- then you would 4 

understand that, if the undue hardship goes to leaving 5 

that building boarded up, because to do so would mean 6 

that you would leave that community blighted, and it would 7 

be years probably before anyone would take it and try 8 

to put something there that would comply with the existing 9 

zoning regulations. 10 

  So there are many things that we must look 11 

at if we are to try to interpret the regulations, and 12 

also try to see how we can, given the three-prong test, 13 

give some relief to those persons who may be desirous 14 

or in need of doing so. 15 

  MEMBER LEVY:  Madam Chair, I'd like to ask 16 

a question of the applicant.   17 

  How many apartment units did you determine 18 

that you could build using only 40 percent of the site? 19 

  MS. REATIG:  About ten. 20 

  MEMBER LEVY:  Ten? 21 

  MS. REATIG:  Yes. 22 

  CHAIRPERSON CROSS REID:  And, you know, the 23 

undue hardship is that, if in fact they are to comply 24 

with the existing zoning regulations and put -- either 25 
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they redevelop that particular building and in doing so, 1 

they are redeveloping only put, I think -- 2 

  MS. REATIG:  Ten units. 3 

  CHAIRPERSON CROSS REID:  -- ten units there, 4 

and yours would be very small, almost unfit for human 5 

habitation.  And they also would be not -- They still 6 

would not comply with the existing code, and you would, 7 

in doing so, also be providing less than what you could 8 

-- they could put there if they had a variance. 9 

  If they could go ahead and redevelop it and 10 

make it -- use the apartment building there but smaller 11 

units, why not give them the opportunity to go ahead and 12 

build more units there to provide more affordable housing, 13 

because part of what we are supposed to be doing also 14 

is addressing the comprehensive plan.  That is to provide 15 

-- to be concerned about the health, safety and welfare 16 

of the communities. 17 

  Certainly, the Mayor has mandated that there 18 

be more affordable housing built, and if we have people 19 

who want to do that, why not allow them the opportunity 20 

to do so? 21 

  MR. GREEN:  Madam Chair, may I make a brief 22 

comment?  You certainly have spoken very eloquently, but 23 

I wanted to come back to the notion of the variance as 24 

opposed to a zoning change. 25 
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  I think you've already expressed this, but 1 

just allow me to repeat this and to underscore this.  2 

The option of changing the zoning is certainly available 3 

to us, but I think when you look at the very definition 4 

of what a variance is, it's to allow you to vary from 5 

what is normal, what is the norm.  That's the definition 6 

basically of a variance. 7 

  So if we were to seek a zoning change, we 8 

would not have to come before this Board at all.  But 9 

as the Chair had indicated, it's certainly a burden.  10 

We are a religious organization.  Our strength and focus 11 

is on ecclesiastical matters.   12 

  We are not equipped with the staff and with 13 

the support and with the lawyers and the legal staff to 14 

fight, you know -- to have the expertise in zoning matters 15 

and to take upon us the burden of the city and try to 16 

change the zoning in this area. 17 

  The United House of Prayer has been in that 18 

community going back to the 1940s.  So about 60 years 19 

we've been in that community.  Seventy-five years?  20 

Seventy-five years we've been in that community, and we 21 

are very desirous to see that community come up.   22 

  We feel like the persons in that community 23 

deserve all of the nice things, the modern things, the 24 

new things that this application would provide.  It's 25 
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certainly just a small step, but we are asking 1 

respectfully of this Board that, with your cooperation, 2 

we be permitted to take that small step. 3 

  It certainly doesn't solve all of their 4 

problems in that community, but to have 16 units of decent, 5 

affordable housing would mean a lot to the people of that 6 

community who looked at that Wonder Bread factory across 7 

the street that has been vacant and boarded up. 8 

  As the Chair indicated, fires break out in 9 

abandoned buildings.  I was up last week until about four 10 

o'clock in the morning.  A vacant building in the 11 

residential neighborhood caught on fire, because that's 12 

the nature of what happens in vacant buildings, and we 13 

had to empty properties that we owned that were adjacent 14 

to the vacant, boarded up building. 15 

  The District government has just come through 16 

in the last three weeks and cited every vacant, boarded 17 

up building in the Shaw community.  We have about a dozen 18 

citations, including citations from 626 S Street, the 19 

property that we've come forward to now want to renovated. 20 

  21 

  We were cited for that building, because it's 22 

vacant and boarded up, and the Mayor has taken the position 23 

that he is not going to allow properties to sit vacant 24 

and boarded up in the city.  So we are attempting to step 25 
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to the plate and be responsible and not be a absentee 1 

landlord like some and just leave the properties until 2 

they can make some economic benefit off of it.   3 

  We've done the decent thing which we think, 4 

the honorable thing.  Bishop Madison has come forward 5 

and said, if the city is calling upon the churches and 6 

the faith community to step to the plate and help bear 7 

the burden in the city, Bishop Madison has said I'll do 8 

my part.  But we need your cooperation, and we are 9 

respectfully requesting that please don't send us the 10 

long way.  We don't have the expertise to do it.   11 

  It's the city's burden to say that the zoning 12 

needs to be changed, but the vehicle of the variance allows 13 

you to get that exception without changing the entire 14 

zoning in a particular area, and that's why we are before 15 

you, and we are respectfully requesting your support. 16 

  MEMBER GRIFFIS:  Madam Chair, if I might just 17 

make a quick comment.  I think those words are very well 18 

spoken, and I don't think -- I speak for myself.  The 19 

purpose and intent of the product that you are 20 

anticipating going forward with is excellent, and I think 21 

it's supported, clearly, by myself. 22 

  I think the issue comes down to the fact that, 23 

be that as it may, we are charged with looking at only 24 

the regulations, not necessarily some of the other social 25 
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impacts in the area that may not be directly related to 1 

Title 11. 2 

  So I think, even with the variance, of course, 3 

that means that there is some sort of change or there's 4 

some sort of special circumstances by which we will apply 5 

it.  But to that, we are forced to look  at the test to 6 

even grant those variances and exceptions.  I think 7 

that's what we are trying to get to. 8 

  I think, speaking directly to that, I am 9 

having a little difficulty formulating the strong 10 

argument for the hardship for the variance.  Let me say 11 

maybe it's a bit of a digression, because even my -- Well, 12 

not even "even."  I am fairly confused with throwing 13 

around the use variance when it seems to be fairly clear 14 

that we are looking at a residential use on the face of 15 

things. 16 

  I think what it does then: We need to be fairly 17 

clear it really is -- and I can be corrected, but it goes 18 

to essentially the density, which is then attendant to 19 

the lot occupancy. 20 

  MS. REATIG:  I think I can help.  Can I just 21 

-- 22 

  COMMISSIONER MITTEN:  Madam Chair, can I -- 23 

I just want to know what mode we are in here.  We are 24 

sort of like half-deliberating with ourselves and 25 
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half-deliberating with the applicant.   1 

  CHAIRPERSON CROSS REID:  I think that what 2 

it -- We did kind of digress, and we need to get back 3 

on track.  This is the time for questioning, and with 4 

my questions when I asked about the composition of that 5 

community there where that boarded up building is, then 6 

I did kind of go into some more discussion.  Then we are 7 

now -- In the questions of Mr. Griffis, I think he's on 8 

point.  He was asking a question of the architect, which 9 

is where we should be. 10 

  MR. GRIFFIS:  You were going to speak to the 11 

hardship. 12 

  MS. REATIG:  I came before the Board about 13 

two years ago for a case that I -- It just came when Ms. 14 

Mitten was talking.  I just think that it's appropriate 15 

to bring it up. 16 

  It was an artist in Georgetown that bought 17 

a small townhouse with a six-car garage in the back that 18 

was in horrible shape.  He hired me to convert this garage 19 

into an art studio, and I don't know, maybe some of you 20 

were here at the time. 21 

  So the building was nonconforming, and he 22 

wanted to have an art studio.  Now to renovate the 23 

building, we were allowed to renovate the building, 24 

because you can renovate a nonconforming building.  It 25 
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would have been at least two times or three times the 1 

cost of building a new building, and there was nothing 2 

there that was worth to save. 3 

  So we came before this Board, and that was 4 

the hardship, that we can renovate the building, but it 5 

will be a serious hardship to renovate it when we can 6 

demolish it and build a new building, and the Board 7 

understood that this is a hardship, and it got approved. 8 

  I feel it's the same thing here.  We have 9 

an apartment building.  It's a hardship for the owner 10 

to renovate these and get apartments that are compromised, 11 

and they cannot get a good rent on them, because they 12 

are too small or not adequate. 13 

  So we are asking to replace the apartment 14 

building.  So this is for the use.  It's a hardship to 15 

renovate this building, because it will cost more, and 16 

it won't bring enough income.  So that's where the 17 

hardship is, and there is not much to preserve here.  18 

So we want to replace the same use.  We are not asking 19 

to put a different use.   20 

  It's another apartment building, and we are 21 

asking for the lot occupancy to be, instead of 40 percent, 22 

60 percent.   23 

  MEMBER LEVY:  Madam Chair, I'd like to ask 24 

another question.  When you looked at building a new 25 
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apartment building -- you said, I think, you could fit 1 

ten units -- were those units of similar size and quality 2 

to the ones in the 16-unit building?  There were just 3 

fewer units? 4 

  MS. REATIG:  Yes, exactly. 5 

  MEMBER LEVY:  Okay.  So similar apartments, 6 

just fewer of them? 7 

  MS. REATIG;  Yes.  And it can be done.  But 8 

I know that we cannot bring up cost, but when you think 9 

about the site development, the demolition of the 10 

building, the storm water management, because this is 11 

more than 5,000 square feet, all the site development 12 

will increase the cost of each unit by like 30 percent. 13 

  So the units will be more expensive if I build 14 

ten units than if I build 16 units, because you have 15 

built-in costs that are associated with the project, no 16 

matter if it's a small project or a larger project. 17 

  MEMBER LEVY:  Have you determined that that 18 

would make the project prohibitive at that size, to build 19 

ten units? 20 

  MS. REATIG:  Yes.  It will be a serious 21 

hardship, because it won't bring enough income.  We 22 

determined that it will cost about $180,000 to build -- 23 

if we build ten units, and it will be about $130-135 when 24 

we do 16 units.  This is per unit, $135,000 per unit. 25 
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  MEMBER LEVY:  Thank you. 1 

  CHAIRPERSON CROSS REID:  I think that it 2 

warrants some clarification on this whole aspect of 3 

economics as to undue hardship.  There are two ways of 4 

looking at this, and I think we should be clear on it. 5 

  There is a school of thought that there cannot 6 

be any economic constraints attributable to the undue 7 

hardship, but I think that -- My understanding is during 8 

the time that I've been here that that was more as to 9 

an investor type who may have wanted to put maybe 10 

additional unit or two so that this would give them more 11 

profit in order to make the property feasible or to just 12 

generate more profit. 13 

  But, remember, this is a nonprofit entity 14 

that basically you have to look at being able to carry 15 

 the debt on the building and that is a different type 16 

of thing.  It's not something that would inure to them 17 

making more profit, and that's when you can't use that 18 

for economic hardship. 19 

  When you look at the plausibility of a 20 

particular project and whether or not it's from a rational 21 

point of view, the numbers work, that would not be 22 

something that you would -- that would not be admissible. 23 

 In other words, you have to look at the rationale as 24 

to what makes sense as far as the development is concerned. 25 
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  We had a situation not too long ago in 1 

Georgetown where there was an economic hardship, and we 2 

deliberated on that, and we determined -- This was 3 

something -- a for profit developer -- that 4 

notwithstanding whether or not he would make more profit, 5 

it was a matter of looking at whether or not there was 6 

undue hardship as far as the site was concerned.  We were 7 

able to ascertain that there was, based on the historic 8 

preservation constraints. 9 

  In this instance, I'm saying to you that, 10 

if we can kind of like think out of the box, the economic 11 

hardship would be something that would be not feasible 12 

to renovate -- redevelop the property right there, costing 13 

more to redevelop than it would to build a new building, 14 

and it would not render -- it would not yield as many 15 

units, and it would still not meet necessarily the code. 16 

  So that's what you have to look at, as far 17 

as undue hardship is concerned.  I mean, I'm sorry, the 18 

economic component is concerned as well.  You have to 19 

look at the whole picture. 20 

  MS. SANSONE:  Madam Chair, I don't know if 21 

this might be helpful to the Board.  But in the Palmer 22 

case, which is one of the earliest zoning cases where 23 

there was a distinction between the area and use variance, 24 

the court said that in the context of a use variance with 25 
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respect to the economic issue, the question is can the 1 

premises be put to any conforming use with a fair and 2 

reasonable return arising out of the ownership thereof? 3 

  In this case, the one conforming use would 4 

have been the conversion of the apartment -- of the 5 

building, and the owner is not able -- say they are not 6 

able to economically convert it, and the other conforming 7 

use would be a two-unit dwelling, townhouses. 8 

  So I think they have addressed that Palmer 9 

issue of can they -- could they put it to a conforming 10 

use with a fair and reasonable return. 11 

  CHAIRPERSON CROSS REID:  Okay. 12 

  MR. GREEN:  Madam Chair, I think also -- 13 

  CHAIRPERSON CROSS REID:  I think they said 14 

they couldn't. 15 

  MS. SANSONE:  That would be the showing of 16 

hardship, is can they -- and if the answer is no, then 17 

they would have a hardship. 18 

  MR. GREEN:  Madam Chair, if I may, I think 19 

our architect also spoke to the fact that, if we were 20 

just to take the existing building and attempt to renovate 21 

it, the shape of the units that are there now are so small, 22 

to try to put in central heating, ventilation and air 23 

conditioning, you would -- given the small, almost 24 

ill-configured shape and size, you would compromise the 25 
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-- I think that's the word that's used, compromise the 1 

existing apartments that are there.  So they would be 2 

apartments that no one would really want to live in. 3 

  We could build them.  We could rent them to 4 

people.  But they would not -- It would not be something 5 

that they would enjoy living in, and we could do it, but 6 

it wouldn't be fair to the people that would have to live 7 

there to put them in something that was just such a tight 8 

little box, because we were trying to abide by the zoning 9 

regulations. 10 

  CHAIRPERSON CROSS REID:  Okay. 11 

  MR. GREEN:  And that's not fair. 12 

  CHAIRPERSON CROSS REID:  Any other 13 

questions, Board members?  Any other questions of Office 14 

of Planning, the Office of Planning report? 15 

  I just have one question for Ms. Brown 16 

Roberts.  In your report on page 4, you said the 17 

narrowness of the lot does not allow for a building with 18 

a single entrance and a double-loaded passage. 19 

If the property were to be redeveloped with uses permitted 20 

under existing regulations, there would be fewer units 21 

and much larger units that may be affordable to potential 22 

residents.   23 

  Now as to the townhouses, what did you proffer 24 

as to that use, that matter of right use being undue 25 
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hardship in order to be able to comply? 1 

  MS. ROBERTS:  I think when we looked at it, 2 

we thought that maybe they would get, I think, two 3 

townhouses on the site.  I think we were more looking 4 

at a flat configuration than at the townhouse. 5 

  CHAIRPERSON CROSS REID:  Would it be 6 

difficult?  I mean, what are the ramifications as to 7 

putting two townhouses on that site? 8 

  MS. ROBERTS:  When we looked at it for -- 9 

Well, they are only able to get  two townhouses.  I don't 10 

think that they would want to do that. 11 

  CHAIRPERSON CROSS REID:  In other words, 12 

would that maximize the use of that property? 13 

  MS. ROBERTS:  No.  Under the existing 14 

regulations, they could get two townhouses by right, but 15 

I think that's not what they were looking for.  They were 16 

looking for something more.  So we looked at the flat 17 

configuration, which would allow them to get more units. 18 

  19 

  Then there was a problem of, if you did flats, 20 

if you had to put a passage in, that would take up some 21 

of the space.  So that proposal was not a very good one 22 

either. 23 

  CHAIRPERSON CROSS REID:  Okay.  All right,a 24 

ny other questions, Board members? 25 
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  COMMISSIONER MITTEN:  I'd like to ask a 1 

follow-up on the question that the Chair just asked, which 2 

is:  In your response to -- This is for Ms. Brown-Roberts. 3 

 In your response to the Chair's questions about whether 4 

or not you had considered townhouse, whether or not you 5 

had considered flat, it seems to me that your benchmark 6 

in terms of whether or not that was appropriate is what 7 

they have proposed would provide more units.  What they 8 

have proposed would be better economically, because it 9 

would be more valuable.  But that's not the test. 10 

  The test is can you put the property to a 11 

conforming use, which would be two townhouses or four 12 

flats, and achieve a fair and reasonable return?   Not 13 

is it the maximum return that the property could generate 14 

if we didn't have the zoning requirements. 15 

  So was there any analysis of that? 16 

  MS. ROBERTS:  No.  I would agree with you 17 

on that point.  I think when we looked at it and we said, 18 

well, there was an existing apartment building.  So 19 

that's what we were looking at replacing. 20 

  COMMISSIONER MITTEN:  Thank you. 21 

  CHAIRPERSON CROSS REID:  Okay.  Are there 22 

any other questions, Board members? 23 

  MEMBER GRIFFIS:  A brief question, not to 24 

take up a lot of time, probably get into something that 25 
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may be a little bit more mundane.  But the last plans 1 

we had seen in the last hearing, we had talked about 2 

lighting, security and the courtyard and also potential 3 

for additional animation of the elevations. 4 

  Was there any work -- I didn't see anything 5 

submitted for this. 6 

  MS. REATIG:  We didn't change the 7 

elevations.  Now the only thing that we did, we reduced 8 

the size of the building to meet less than 60 percent. 9 

  MEMBER GRIFFIS:  To bring it down.  It was 10 

roughly 65 before. 11 

  MS. REATIG:  Right.  Exactly.  Yes. 12 

  MEMBER GRIFFIS:  Okay, thank you. 13 

  CHAIRPERSON CROSS REID:  All right.  If 14 

there are no other questions, then we can move on.  I 15 

think that we were at the point of our deliberations.  16 

We can move into that mode, back into that mode again. 17 

  I think that the applicant expressed to us 18 

that there was some expediency as to receiving a bench 19 

decision and summary order, and we had stopped to get 20 

additional information.  I don't know if -- Hopefully, 21 

it has been adequate enough for us to be able to move 22 

forward and to make a decision today. 23 

  If you are ready for the motion, I would move 24 

that we approve the application, and for the reasons that 25 
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I had raised earlier.  I think that the property is unique 1 

and that -- Well, first of all, let me just preface what 2 

I'm about to say by saying this, that I think that what 3 

is before us is whether or not the applicant has met their 4 

burden of proof as to the relief that they are asking 5 

for to allow them to be able to deviate from existing 6 

zoning regulations. 7 

  I think that they have.  I would move that 8 

we approve it, and I think that it's predicated upon the 9 

fact that the property is unique due to the fact (1) that 10 

it is the only apartment building -- there are only two 11 

other apartment buildings in that neighborhood that are 12 

similar.  Ms. Brown-Roberts has pointed out that the 13 

property is long and narrow in shape, but what 14 

distinguishes this particular building is that it's 15 

boarded up. 16 

  I think that that goes to the exceptional 17 

and extraordinary condition or situation that prevails 18 

there in that neighborhood.  I think that, as I said 19 

before, boarded up properties are a haven for drug use 20 

and illicit behavior as well as homelessness, and that 21 

the people -- the conditions of the persons who live 22 

adjacent to those properties have to be one in which there 23 

is some deep concern about the fact that they live beside 24 

that boarded up property, and in order to be able to 25 
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eliminate some of the blight in that particular community 1 

that, due to the conditions that exist there today, I 2 

certainly think that they have met the first prong of 3 

the test, that it is a unique building and there is an 4 

exceptional situation and condition that prevails there. 5 

  The second part of the test is whether or 6 

not there is undue hardship.  I think that has been borne 7 

out with the testimony of Office of Planning in regard 8 

to either redeveloping the property, which would not 9 

render a suitable building that, one, people could even 10 

want to live in or should be made to live in, and two, 11 

that it goes to the elements of the Palmer case, as pointed 12 

out by Ms. Sansone in that it would not be able to render 13 

enough of a return to cover the building. 14 

  As for the two townhouses that might be able 15 

to be put there, remember that that's a blighted area, 16 

and how long before someone would even want to buy that 17 

building.  Two, how long before, if they did put two new 18 

townhouses there, who would want to live across from that 19 

building, that boarded up former Wonder Bread bakery 20 

building in that particular community that, like I said 21 

before, it does have a lot of problems with drugs and 22 

crime. 23 

  In the meantime, while they had to wait for 24 

someone to come and buy that building and take the boards 25 
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off and do something else there or put the townhouses 1 

there, the neighborhood people would have to suffer.  2 

I think that everyone in this city is indeed entitled 3 

to the quiet enjoyment of their property. 4 

  So I think that there is an undue hardship 5 

there at the site, and also within the neighborhood itself 6 

in that the neighborhood would have to be troubled, given 7 

the circumstances by which the people have to live right 8 

now. 9 

  Now as to adverse impact, there has not been 10 

one scintilla of opposition to this property.  The ANC 11 

is very much in favor of it.  They want to see the boards 12 

come off.  They want to see this building be brought back 13 

to life with people living in it, a  viable renovation 14 

where you have life, you have families, you have people 15 

coming and going. 16 

  There is no opposition within the community 17 

as far as  air, light, parking, traffic and the like is 18 

concerned.  The adverse impact, I think, would be the 19 

inverse in that to not do anything to that particular 20 

site is to leave it there and to be oblivious to the fact 21 

that we have an opportunity today to try to make a 22 

difference, make a change, to be able to bring something 23 

to that community that would help that community and help 24 

not only the people who need affordable housing but also 25 
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the people in that community to have more stability within 1 

their community. 2 

  As to the last part of the test, as to whether 3 

or not it impairs the intent and integrity of the zoning 4 

map or the zoning plan, Office of Planning again has 5 

recommended approval of the application.  There is within 6 

the comprehensive plan a responsibility on the part of 7 

this Board to look out for -- or to take into consideration 8 

the health, safety and welfare of all the citizens, and 9 

I think that to approve this application would definitely 10 

address all of those issues, and I most definitely feel 11 

that this application should be approved. 12 

  Any discussion, a second? 13 

  MEMBER LEVY:  I am going to second it for 14 

matters of discussion, and I wonder at, first of all, 15 

the complexity.  I bring up an immediate idea of the 16 

complexity and perhaps -- well, complexity of what's 17 

happening here.  I wonder if we don't table this motion. 18 

  19 

  CHAIRPERSON CROSS REID:  Table it?  Why 20 

would you want to table it? 21 

  MEMBER LEVY:  Well, perhaps to give us time 22 

to review the cases on our own.  I'm not seeing a strong 23 

movement here in terms of other Board members.  I think 24 

we ought to take the time.  This is serious enough and 25 
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a big enough issue not to perhaps to force members to 1 

move in one direction or the other, but in order for them 2 

to feel strongly about the vote that they will cast. 3 

  CHAIRPERSON CROSS REID:  Well, I'm not 4 

really sure.  I am basically the one who has brought the 5 

motion and, as you all know, as of next week, I will no 6 

longer be on this Board. 7 

  MEMBER LEVY:  I understand. 8 

  CHAIRPERSON CROSS REID:  And as such, I did 9 

want to try to -- given the fact that they have claimed 10 

to us that they did have some expediency, and I'm thinking 11 

about the fact that there are probably people who need 12 

to be -- who they have some concerns about housing in 13 

this particular facility, if in fact it's passed, and 14 

to table it -- You know, I just -- I don't understand, 15 

because I -- You know, to me, it goes to a simple thing 16 

as to what if this were me? 17 

  What if I had no decent place to call home 18 

or if I had to live next door to a boarded up property, 19 

not knowing when or if it would be redeveloped or restored? 20 

 I mean, how would you feel if this was in your 21 

neighborhood?  So why wait?   22 

  I mean, you know -- To me, I think it is very 23 

clear that they have met the three-prong test, and that 24 

as such, they should be approved.  Now if you feel that 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 52 

they have not met the three-prong test, then we can have 1 

further discussion. 2 

  COMMISSIONER MITTEN:  Madam Chair, he's made 3 

a motion to table, which he can either withdraw or would 4 

require a second.  Maybe he won't even get the second. 5 

 So we could maybe just dispense with it, if he can't 6 

get a second. 7 

  CHAIRPERSON CROSS REID:  Well, first of all, 8 

I have a motion to approve on the floor. 9 

  COMMISSIONER MITTEN:  But a motion to table 10 

takes precedence over another motion. 11 

  CHAIRPERSON CROSS REID:  Okay, I wasn't sure 12 

how that worked, because I haven't seen anyone do that. 13 

  COMMISSIONER MITTEN:  You need to turn on 14 

your microphone, too. 15 

  CHAIRPERSON CROSS REID:  Okay.  I wasn't 16 

sure how that worked, because I haven't seen that done 17 

before. 18 

  MEMBER LEVY:  Madam Chair, is this an 19 

appropriate time for further discussion or do we need 20 

to act on the motion? 21 

  MEMBER GRIFFIS:  I'll remove my motion so 22 

we can have discussion. 23 

  MEMBER LEVY:  Because I want to go on the 24 

record, because I'm personally struggling with this.  25 
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I think that the aims of the applicant are good things 1 

to be aiming for, and appropriate things to be aiming 2 

for.  I agree with the need for affordable housing in 3 

the city. 4 

  I'm troubled by the fact that the applicant 5 

could construct -- could remove the existing building 6 

and construct a ten-unit apartment building within 40 7 

percent of the -- with 40 percent lot coverage.  So I 8 

echo Mr. Griffis' comments regarding the fact that the 9 

Board is tasked to make decisions within a very specific 10 

set of rules.   11 

  I'm not convinced that the hardship case has 12 

been met, which is one of the things that we need to rule 13 

on, that we need to base our decision on.  So that's what 14 

I'm personally struggling with. 15 

  CHAIRPERSON CROSS REID:  I think, Mr. Levy, 16 

that it's been pointed out that if they were to build 17 

that ten-unit building, number one, there would be six 18 

fewer units, one; and two, it would cost as much to do 19 

that as it would be to build 16 units. 20 

  So why not give them a variance to be able 21 

to provide more affordable housing? 22 

  MEMBER LEVY:  I believe that they said that 23 

it would cost more per unit.  I don't believe that they 24 

said it would cost as much as to do 16, but they can build 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 54 

ten adequately sized -- in fact, the same size units as 1 

they are trying to build now, the same quality of units. 2 

  It would be an apartment building.  It would 3 

fit within the 40 percent lot coverage.   4 

  CHAIRPERSON CROSS REID:  Okay, but I don't 5 

think they said that.  I think that they said that the 6 

units would be substandard size and that it would have 7 

to have room also for the air condition and heating system, 8 

which they don't have in the building now. 9 

  MEMBER LEVY:  I'll have to disagree with you, 10 

Madam Chair.  I think they are referring to the existing 11 

building if they were to renovate that. 12 

  CHAIRPERSON CROSS REID:  That's what I'm 13 

saying. 14 

  MEMBER LEVY:  I'm talking about demolishing 15 

the existing building and building a ten-unit building 16 

which will fit within 40 percent lot coverage.  I mean, 17 

that's an option that they have, and that's what is giving 18 

me a hard time, seeing the hardship argument. 19 

  CHAIRPERSON CROSS REID:  Oh, I see.  Taking 20 

down the building and building a ten-unit within 40 21 

percent of the lot occupancy. 22 

  MEMBER LEVY:  Right.   23 

  CHAIRPERSON CROSS REID:  Which would be -- 24 

  MEMBER LEVY:  I specifically asked the 25 
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applicant did they consider how many units they could 1 

build and only covering 40 percent of the lot, and the 2 

answer was they could build ten, that they would be of 3 

similar size and quality to the 16 proposed here, and 4 

-- I think that was my point.   5 

  CHAIRPERSON CROSS REID:  But they would not 6 

be able to -- Are you saying that your understanding was 7 

that these would not be able to provide 16 units? 8 

  MEMBER LEVY;  Right.  They would have to 9 

provide ten instead of 16.  That would be the difference. 10 

  CHAIRPERSON CROSS REID:  But there is -- 11 

Okay, I understand what you're saying.  But -- 12 

  MEMBER LEVY:  So I guess what I'm saying is 13 

I'm having a problem with the hardship argument, because 14 

they do have multiple options for using the existing 15 

property within the 40 percent lot coverage, and I think 16 

it would be a stronger argument if that were not the case. 17 

  COMMISSIONER MITTEN:  Madam Chair, I would 18 

like to speak against the motion, and I want to make 19 

something clear, and you know, Apostle Green was very 20 

eloquent in his testimony about the need for affordable 21 

housing and the willingness of the United House of Prayer 22 

to step forward, and I endorse that completely. 23 

  My vote against this motion is not a vote 24 

against you, the good work that you do, or even the idea 25 
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that this could someday be -- this apartment building 1 

could someday be on the site.  But we have a legal 2 

obligation as member of this Board to make sure that the 3 

variance test is met, and the variance is not just to 4 

vary but under certain circumstances. 5 

  I think that there really hasn't been an 6 

adequate showing that the test has been met.  I question 7 

the reliance of the Office of Planning and those who 8 

consider that the burden is met when they speak about 9 

a hardship being created by the existing building, when 10 

in fact the existing building will be removed, which 11 

suggests the hardship will be removed. 12 

  So in relying on the fact that there is an 13 

existing building that will be demolished, you are talking 14 

about demolishing the thing that creates the hardship, 15 

and there's absolutely no evidence in the record that 16 

building townhouses or building flats will not result 17 

in a fair and reasonable return to the property owner 18 

for this property. 19 

  I also think that this would be a complete 20 

departure from what's intended by the zoning map on this 21 

site, whether or not we agree with that; and I don't think 22 

that we are at liberty to make such a broad interpretation 23 

of what is appropriate in approving this use variance, 24 

and I'm against it. 25 
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  CHAIRPERSON CROSS REID:  Well, Ms. Mitten, 1 

I think that what you have to look at is not -- You know, 2 

it's one thing to very cleverly be able to make an argument 3 

as to why not to give a variance.  But on the other hand, 4 

too, if one were to look at how you could possibly give 5 

a variance, then again I beseech you to look at that 6 

community and, if in fact they don't do something with 7 

this particular property, if it doesn't make sense to 8 

them to be able to build their 16 unit apartment building, 9 

then what happens? 10 

  I grapple with this.  What happens if they 11 

don't and they walk away from it?  Then the building stays 12 

like it is, and it contributes to the blight and the 13 

decadence or the demise of that community, and Lord knows 14 

how much longer it would be before someone else will step 15 

to the plate. 16 

  Like I said, from a real estate point of view, 17 

it is not conducive to someone wanting to go and build 18 

two townhouses there, because, first of all, who is going 19 

to buy them, one.  Number two, who is going to want to 20 

live there?  Who is going to want to occupy those 21 

buildings after they are built? 22 

  I mean, if no one has done it heretofore, 23 

then it means that it will then be another building in 24 

another community that will just stay boarded up, and 25 
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the people who live there in that community will continue 1 

to have to suffer.  I don't think that that's what this 2 

Board is about. 3 

  We have to take into consideration not just 4 

reading the black and white print of the regulations, 5 

but look at the humane aspect of it as to what would be 6 

the best thing for us to do, given the circumstances, 7 

all the circumstances of that particular community, that 8 

site, and that neighborhood. 9 

  I feel very strongly that to approve this 10 

application would certainly be in the best interest of 11 

that community and the applicant and the city in order 12 

to take those boards off and to do something positive 13 

over there. 14 

  COMMISSIONER MITTEN:  Madam Chair, since you 15 

directed your comments to me, I'd just like to briefly 16 

respond. 17 

  CHAIRPERSON CROSS REID:  Yes. 18 

  COMMISSIONER MITTEN:  Which is you suggested 19 

that I am being clever in finding an interpretation that 20 

will deny this variance. 21 

  CHAIRPERSON CROSS REID:  No.  I said that 22 

we can do that. 23 

  COMMISSIONER MITTEN:  Please let me finish. 24 

 And believe me, if I could be clever and find a way, 25 
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I would love to find a way to approve this and still meet 1 

what I think is our obligation to require that the 2 

applicant meet their burden of proof for these variances. 3 

  4 

  I just don't see it, and talking about social 5 

issues doesn't focus on the three-prong test.  So that's 6 

why I would really, really love to be able to make that 7 

interpretation.  I just can't. 8 

  CHAIRPERSON CROSS REID:  Well, okay.  I 9 

disagree with you, because again, if our forefathers, 10 

the Zoning Commission members before us, did not foresee 11 

this kind of situation, they would not have inserted into 12 

the regulations the provision that the property -- that 13 

there be shown that the property meets by reason of 14 

exceptional narrowness, shallowness, shape, topography 15 

or other extraordinary or exceptional situation or 16 

conditions. 17 

  I think we cannot ignore that.  This is an 18 

exceptional and extraordinary situation.  This 19 

particular neighborhood is in need of being revitalized, 20 

and that would be something that I think that we should 21 

definitely take into consideration.  22 

  I think that it's a matter of how you 23 

interpret.  Now there was a time on this Board that we 24 

would all try to put our hats on and try to figure out 25 
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what to do in a situation like this to make things happen, 1 

and I just don't see -- It's all a matter of 2 

interpretation. 3 

  I feel that this situation, this 4 

circumstance, this is an extraordinary issue, and it's 5 

happening all over the city.  It's not a matter of 6 

society.  It's how we live, and I see it.  And I hate 7 

to make it personal, but I mean, I am in and out of these 8 

properties all the time and these communities. 9 

  This is in Ward 2, you know, and this is an 10 

area that I feel needs some help, and if in fact we can, 11 

in our infinite wisdom, see a way that we could make this 12 

work, I think that it's very possible.  It's very 13 

conceivable that we could do so. 14 

  I think that, going to Mr. Levy's argument 15 

which is well taken, that they could put ten units there 16 

rather than 16, be that as it may, but do we know if that 17 

is adequate enough for their needs?  I mean, if they are 18 

trying to put affordable housing there, then maybe the 19 

need is so great that they want to go with the larger 20 

number rather than the smaller number.   21 

  I think that we all agree that there is a 22 

dearth of affordable housing here in the District of 23 

Columbia. 24 

  MEMBER LEVY:  I think, you know -- and the 25 
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reason I dwell on that point is because I think, you know, 1 

there is a dire need for affordable housing.  I think 2 

I'd be inclined to vote in favor of this project if they 3 

found they could fit a ten-unit building and they came 4 

in with a ten-unit building. 5 

  I guess I don't see the evidence that it needs 6 

to be a 16-unit building instead of a ten-unit building. 7 

 Otherwise, I think -- I mean, I'm really struggling with 8 

this, because I think everyone on this Board, including 9 

myself, agrees with you on the social issues and on the 10 

problems in the city and the need for affordable housing. 11 

  I'm not convinced that a 16-unit building 12 

on this site meets the three-prong test, and I come back 13 

to the fact that whatever personal feelings we bring to 14 

the Board, we are tasked with a very specific set of rules 15 

that we need to follow in the cases that we hear. 16 

  I sometimes have to vote for or against a 17 

case that I don't necessarily agree with otherwise or, 18 

you know, I'm not necessarily in favor of or disagree 19 

with otherwise. 20 

  MS. REATIG:  Can I respond to the 40 percent? 21 

  CHAIRPERSON CROSS REID:  Well, 22 

unfortunately, we are in deliberations now, and you're 23 

not supposed to be able to have any input here as far 24 

as our discussion.  Nonetheless, we're talking about -- 25 
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Did I understand you to say that your problem is with 1 

the size of the building exceeding the 40 percent and 2 

that you don't think that there is a basis for them having 3 

met that test for an undue hardship or for the uniqueness 4 

or for the extraordinary situation?   5 

  If that is the case, then what I was thinking 6 

is that perhaps they could do some units, maybe fewer 7 

than 16 but more than ten, to at least allow them to be 8 

able to build more.   9 

  Their objective, as far as -- You know, this 10 

is not like a developer trying to put a project there 11 

to make money or profit.  This is a very humanitarian 12 

-- You can't take that away -- a humanitarian effort, 13 

and you know, perhaps there is a compromise that could 14 

be made, rather than to just turn down the project, leave 15 

the building boarded up. 16 

  Perhaps we could compromise on something, 17 

you know, between the 16 and the ten.  I would be open 18 

to that kind of discussion. 19 

  MEMBER LEVY:  Is that -- My problem with the 20 

16 is that -- and I think this is the only problem.  It 21 

is the only problem I have with the project, is that I 22 

don't see how the 16 units is relevant to the hardship, 23 

why they need to have 16 units.  But you know, we discussed 24 

this somewhat last time, and I was hoping that the 25 
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applicant would come forward with something that would 1 

reflect the concerns that we had, and maybe we just weren't 2 

clear enough.  I don't know. 3 

  CHAIRPERSON CROSS REID:  Well, you know, I 4 

think that -- 5 

  MEMBER LEVY:  What we have before us is a 6 

16-unit building, not a 12-unit or a ten. 7 

  CHAIRPERSON CROSS REID:  But I think that, 8 

if the applicant was able to come forward with a recognized 9 

zoning attorney that could make this case for them, then 10 

that would be a different issue.  I think that they would 11 

be able to do that more succinctly than we can, because 12 

here we are now trying to grapple with what's before us 13 

and the fact that we don't think that the case has been 14 

made adequately enough.  But I think that, had they had 15 

counsel, then they would have been able to have done it 16 

much, much better than what we are trying to grapple with 17 

right now. 18 

  MEMBER LEVY:  I don't know that we would have 19 

-- that I would have voted any differently, whether there 20 

was an attorney or not, based on the project that's before 21 

me.  I understand the project that's before me, and we 22 

don't always approve cases where there are attorneys 23 

present versus where they are not or whether the client 24 

has money or it's a nonprofit. 25 
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  I mean, we try and base our consideration 1 

of the cases on the merits. 2 

  CHAIRPERSON CROSS REID:  But that's not 3 

true.  Unfortunately, that's not true, Mr. Levy. 4 

  MEMBER LEVY:  That's true in how I vote, and 5 

I don't think you should -- 6 

  CHAIRPERSON CROSS REID:  But the point I'm 7 

making is that often when applicants come before us and 8 

they have not been able to make their case, either we 9 

try to help them or, if they had the benefit of an attorney 10 

-- A case in point was the case that we had just before 11 

us with the day school and the -- daycare and the charter 12 

school. 13 

  They came before us without an attorney 14 

before, and they really were all over the place, really 15 

weren't clear.  And then the attorney kind of put things 16 

together better, presented it, and we could see it better. 17 

  MEMBER LEVY:  I think that the difference 18 

in that case from the first hearing to the second was 19 

not whether they had an attorney or not, but that they 20 

addressed the opposition of the community, which was the 21 

main factor in that case.  There was a lot of community 22 

opposition.  They addressed the concerns of the 23 

community, and the Board felt comfortable going forward, 24 

because they had taken care of those concerns. 25 
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  In this case, the reason that we are sitting 1 

here looking at this today is because we had concerns 2 

last time that perhaps they weren't understood, but they 3 

haven't been addressed.  I'm not anymore comfortable 4 

today than I was then. 5 

  It doesn't make any difference to me whether 6 

there is an attorney or not.  It's based on the project 7 

that's before us.  If an attorney brought this project 8 

before us, I'd have to vote the same way. 9 

  CHAIRPERSON CROSS REID:  Well, it wouldn't 10 

be like this.  It would be presented a little differently. 11 

  MEMBER LEVY:  It might be a different 12 

project.  I don't know if it would be presented 13 

differently.  If it was presented as a different project, 14 

I would vote based on that. 15 

  CHAIRPERSON CROSS REID:  I've been here for 16 

six years, and I've seen a difference between cases that 17 

are not well presented and those that are, and usually 18 

those that are are the ones that are presented with having 19 

the benefit of an attorney to do it for them.  I'm sorry. 20 

 That's just how it is. 21 

   COMMISSIONER MITTEN;  Madam Chair, I would 22 

move that we end debate on this motion and take the vote. 23 

  24 

  CHAIRPERSON CROSS REID:  Well, again let me 25 
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just reiterate.  I would move that we approve this 1 

application.  I feel that they have made the three-prong 2 

test.  I think that -- and I don't want to belabor it 3 

any further.  I think I've said as much as I need to, 4 

but that's my position. 5 

  There is no second?   6 

  COMMISSIONER MITTEN:  Mr. Griffis seconded 7 

it for purposes of discussion. 8 

  CHAIRPERSON CROSS REID:  Oh, okay.  Then all 9 

in favor, Aye.   10 

  MS. BAILEY;  Madam Chair, the motion failed. 11 

  COMMISSIONER MITTEN;  I believe she hasn't 12 

called for the opposed. 13 

  CHAIRPERSON CROSS REID:  Opposed? 14 

  COMMISSIONER MITTEN:  No. 15 

  MEMBER LEVY:  No. 16 

  MEMBER GRIFFIS:  No. 17 

  MS. BAILEY:  The vote is recorded as three 18 

to one to deny the motion made by Ms. Reid to approve 19 

the application, Ms. Mitten, Mr. Griffis, Mr. Levy in 20 

favor of denying the motion, Ms. Reid, obviously, 21 

supporting it. 22 

  CHAIRPERSON CROSS REID:  Thank you. 23 

  MR. GREEN:  Madam Chair, may I ask a question 24 

before we leave, just a point of information?  Is it 25 
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possible? 1 

  CHAIRPERSON CROSS REID:  You can ask.  Yes. 2 

  MR. GREEN:  Is there a procedure by which 3 

we would have an opportunity perhaps to sharpen our pencil 4 

and come back to the Board at some future point? 5 

  CHAIRPERSON CROSS REID:  Yes, there is.  Mr. 6 

Hart or some of the staff members can tell you what 7 

recourse you have available to you at this time.  Thank 8 

you. 9 

  MR. GREEN:  Thank you. 10 

  MS. BAILEY:  Madam Chair, you want to take 11 

a few minutes or should I read the next case? 12 

  CHAIRPERSON CROSS REID:  No, let's go ahead 13 

and read the next case.  Thank you. 14 

  MS. BAILEY:  Application Number 16746 of 15 

Wardman Court Associates, LP, pursuant to 11 DCMR 3104.1 16 

for a special exception to allow accessory parking spaces 17 

under section 214 in an R-5-B District at premises 13th 18 

and Clifton Terrace, N.W. (Square 2868, Lot 109). 19 

  Hello, is there anyone in the audience for 20 

application 16746?  Please stand so you can be sworn in. 21 

 Please raise your right hand. 22 

  Do you promise that the information that you 23 

will be giving today -- Do you swear that the information 24 

that you will be giving today will be the truth?  Please 25 
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say I do. 1 

  (Witnesses sworn.) 2 

  MS. BAILEY:  Thank you.  Madam Chair, just 3 

to take a few moments.  The Office of Planning is 4 

recommending approval of the application.  That report 5 

does need to be waived into the record, and as of yesterday 6 

the Office of Zoning did not receive an ANC report, and 7 

the case is now ready to go forward. 8 

  CHAIRPERSON CROSS REID:  It came under 9 

separate cover yesterday.  You didn't receive a special 10 

package. 11 

  Okay, Board members, unless there is an 12 

objection, we can go ahead and waive the record to allow 13 

the Office of Planning report to come in, even though 14 

it wasn't timely filed.  Thank you.  Okay. 15 

  MR. GLASGOW:  Are you ready to proceed, Madam 16 

Chair? 17 

  CHAIRPERSON CROSS REID:  Yes. 18 

  MR. GLASGOW:  Thank you.  Good morning, 19 

members of the Board.  For the record, my name is Normal 20 

M. Glasgow, Jr. of the law firm of Holland & Knight LLP 21 

on behalf of the applicant.  Here with me today at the 22 

far end of the table is Ms. Lisa Jackson of the same law 23 

firm.  Then proceeding my right to left, Ms. Ava Goldman 24 

and Leslie Steen, representatives of the owner of the 25 
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property.   Mr. Grady Ragsdale of Schwam Architects is 1 

in the audience, as is Mr. Sher, land planner. 2 

  The applicant is coming before the Board 3 

today to seek its approval to continue parking lot use 4 

of the property, which was originally approved by this 5 

Board in 1956, and from a review that we had taken from 6 

the transcript of that file, evidently the parking lot 7 

was in operation for approximately 15 years prior to that. 8 

 So this parking lot has been in operation on the site 9 

since about 1941 or about 60 years. 10 

  It is applicant's desire to continue use of 11 

the lot as an accessory lot to the Wardman Court and 12 

Clifton Terrace apartments.  It is proposed that the lot 13 

be reconfigured to hold approximately 50 spaces as opposed 14 

to the existing 38 spaces that it has now.  The lot will 15 

also have green space and a play area. 16 

  The applicant has previously submitted a 17 

statement of the applicant into the record.  I assume 18 

that the Board members have a copy of that and had an 19 

opportunity to look at that document. 20 

  You also note that, as reflected in the Office 21 

of Planning report, the ANC did take a vote on this project 22 

in support of it, but it has not submitted any writing 23 

that we are aware of to the record, and that the Office 24 

of Planning is in support of the application.  We are 25 
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not aware of any opposition to this application 1 

  CHAIRPERSON CROSS REID:  I was going to ask 2 

you about that, Mr. Glasgow, because we had not received 3 

anything in opposition to it, and I wanted to find out 4 

was there anyone else here to testify in support or in 5 

opposition to this case?  Okay, well, you are already 6 

on the track of expediting.  So please continue to do 7 

so and, if you would like to stand on record for portions 8 

of it, you may do so and just allow the Board members 9 

to address any questions that they have to you or to any 10 

of the members of the applicant's panel who are sitting 11 

before us. 12 

  MR. GLASGOW:  Sure. 13 

  CHAIRPERSON CROSS REID:  Thank you. 14 

  MR. GLASGOW:  Thank you, Madam Chair.  We 15 

think we have covered all the areas of the burden of proof 16 

in the statement of applicant.  We think this is a very 17 

straightforward case for a parking lot that has been there 18 

for 60 years. 19 

  It will be reconfigured.  It will be rebuilt. 20 

 We will have a landscape play area in it, as has been 21 

reflected on the plans which you have as an exhibit to 22 

the documents that were previously submitted.   23 

  We have the architect here to answer any 24 

questions, the owners of the property.  We are ready to 25 
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stand on the record and respond to any questions that 1 

any of the Board members may have.  We don't think we 2 

need to protract our presentation on this case. 3 

  CHAIRPERSON CROSS REID:  Mr. Glasgow, in 4 

your submission, maybe I missed something.  You didn't 5 

set out for us how you met the test for a special exception. 6 

  MR. GLASGOW:  I think we went through that 7 

in all the section numbers at pages 5, 6, 7. 8 

  CHAIRPERSON CROSS REID:  Oh, you know what. 9 

 I'm looking at Mr. Griffis' file, and you have that.  10 

This portion right here, unfortunately, I don't have it. 11 

 I don't know why it was not in mine.  Nonetheless, what 12 

I did do was rely on the Office of Planning report that 13 

set forth all the same -- But I had a question mark as 14 

to why I didn't see it in here. 15 

  I can kind of look through it as you talk. 16 

 But I knew that from the Office of Planning report that 17 

-- I was surprised that I didn't have it. 18 

  MR. GLASGOW:  Right, and we had a statement 19 

of applicant.  It was timely filed into the record, and 20 

it is at pages 5 through 8 of the statement as to each 21 

one of the sections of the regulations. 22 

  CHAIRPERSON CROSS REID:  Exactly.  I see 23 

that now. 24 

  MR. GLASGOW:  And how it is met.  Now we can 25 
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just go through those very briefly. 1 

  CHAIRPERSON CROSS REID:  No, you don't have 2 

to.  You can stand on record. 3 

  MR. GLASGOW:  We will stand on the record 4 

on that unless there are any questions of any of the Board 5 

members on that.   6 

  MEMBER LEVY:  I have a question regarding 7 

the relief sought in this case.  Oh, I beg your pardon. 8 

 Strike that. 9 

  CHAIRPERSON CROSS REID:  Okay.  So you don't 10 

have a question? 11 

  MEMBER LEVY:  No.  I was momentarily 12 

glancing at the wrong file.  I apologize. 13 

  CHAIRPERSON CROSS REID:  That's not hard to 14 

do with all this materials and papers and things we do 15 

have before us.  Okay.  Continue. 16 

  MR. GLASGOW:  We are prepared to stand on 17 

the record and respond to any questions that any of the 18 

Board members have with respect to this application. 19 

  CHAIRPERSON CROSS REID:  Board members, 20 

questions? 21 

  MEMBER MAY:  I have just a couple of 22 

questions.  You say that the parking lot is going from 23 

38 spaces to 50 spaces.  What is the actual square footage 24 

of impervious surface currently and future? 25 
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  MR. GLASGOW:  The architect can respond to 1 

that.  I think it is approximately the same, just because 2 

of the reconfiguration of the site. 3 

  MR. RAGSDALE:  My name is Grady Ragsdale.  4 

I'm with Schwam Architects.  Originally there was a green 5 

island in the middle of the parking lot about 16,000 square 6 

feet, and we have removed that and put in a playground, 7 

play area, which is about 1,000 square feet larger than 8 

that original green space. 9 

  So we've decreased the impervious surface 10 

by about 1,000 square feet. 11 

  MEMBER MAY:  Okay, thank you. 12 

  CHAIRPERSON CROSS REID:  Mr. Levy? 13 

  MEMBER LEVY:  I'd like to ask a follow-up 14 

question.  In the area that you are talking about, that's 15 

now a play area.  Was that previously paved? 16 

  MR. RAGSDALE:  Yes, it was. 17 

  CHAIRPERSON CROSS REID:  Give your name, 18 

please. 19 

  MR. RAGSDALE:  Yes, it was.  Grady Ragsdale. 20 

 It was -- The play area was originally parking. 21 

  MEMBER LEVY:  Was paved.  So to the extent 22 

of the project -- or the application before us, this is 23 

a parking lot that's being re-striped to allow additional 24 

spaces, no additional pavement?  Actually, less 25 
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pavement? 1 

  MR. RAGSDALE:  Yes, it's actually less 2 

pavement now.   3 

  MEMBER MAY:  It's being torn out and redone 4 

completely.  Right? 5 

  MR. RAGSDALE:  Right.  The entire parking 6 

lot is being graded.  It's going to be torn up.  Like 7 

I said, if I could show you on the plan, in this area 8 

here there was originally a little green area, an island 9 

between parking spaces.  That is going to be gone.  Some 10 

of that space will be used for parking, and we have -- 11 

The area where the playground is now had parking, but 12 

now it will be a green area. 13 

  MEMBER LEVY:  One additional question.  Are 14 

the number of handicap spaces being increased to reflect 15 

the total new number?  Have you taken that into 16 

consideration? 17 

  MR. RAGSDALE:  Yes.  We do have two handicap 18 

parking spaces.  Originally, there were none.  The 19 

striping had deteriorated to the point where you could 20 

barely make out any of the original spots, but there was 21 

no indication that there was any previously. 22 

  MEMBER GRIFFIS:  Madam Chair, question for 23 

the applicant.  I'm wondering first, the proposal that 24 

went into HUD originally for the acquisition of this -- 25 
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that included, in fact, the structured parking and the 1 

green playground on this surface.  Correct? 2 

  MS. STEEN:  The proposal that went to HUD 3 

included a parking garage, if it was feasible.  It did 4 

not require it.  It said that, if it were feasible. 5 

  CHAIRPERSON CROSS REID:  I'm sorry.  Before 6 

you speak, please give your name. 7 

  MS. STEEN:  I'm sorry.  I'm Leslie Steen, 8 

and the proposal to HUD said that we would endeavor to 9 

do a parking garage, which we did. 10 

  MEMBER GRIFFIS:  So succinctly put, that it 11 

doesn't affect your contract with or acquire any property? 12 

  MS. STEEN:  Right. 13 

  MEMBER GRIFFIS:  Perhaps more mundane to the 14 

architect, I'm wondering.  I saw a detail for a retaining 15 

wall, but I'm wondering where that is.  I also would like 16 

you to speak briefly on the new landscaping that is going 17 

to happen.  Basically, this is on essentially a berm, 18 

very high elevation off of the alley, and then on the 19 

elevation on 13th, if I read the photographs correctly. 20 

  What is happening in that area in terms of 21 

the 13th Street and also the alley elevation.  Then can 22 

you speak briefly just what kind of lighting is 23 

anticipated and placement. 24 

  MR. RAGSDALE:  Okay.  Again, Grady 25 
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Ragsdale, Schwam Architects.  The retaining wall detail 1 

doesn't apply to anything on this part of the site.  What 2 

we tried to do was maintain the southern existing curb 3 

line so we wouldn't have to -- because  obviously, the 4 

further down you go, you have to start getting into 5 

retaining walls.  So we are not anticipating retaining 6 

walls on that side. 7 

  The landscape is -- you know, essentially 8 

we will have planting, a fair amount of trees.  We do 9 

have a landscape plan.  I don't know if we have that with 10 

us, but there is a pretty significant landscape plan which 11 

will involve trees, bushes and undergrowth for both the 12 

13th Street -- There will be trees in the curb as part 13 

of the sidewalk repairs.  We are going to be adding trees 14 

in there. 15 

  MEMBER GRIFFIS:  In the submittal we have 16 

your sheet SP, which is labeled proposed site development 17 

plan.  That would not be -- and that's this.  This is 18 

not your landscape plan.  Is that correct? 19 

  MR. RAGSDALE:  No, that's not the landscape 20 

plan.  The SP is just a general plan that we prepare.  21 

The landscape plan is prepared by the civil engineer. 22 

  MEMBER GRIFFIS:  Indeed. 23 

  MR. RAGSDALE:   Lighting:  There will be -- 24 

It will be a lit parking lot.  That is on a site 25 
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engineering plan, but it will be light poles, 1 

approximately four or five, and they will directed toward 2 

the parking lot.  They are engineered, designed, not to 3 

be shining on the surrounding neighborhood. 4 

  MEMBER GRIFFIS:  Do you know anything about 5 

the fixture at this time?  Just quickly, I mean what kind 6 

of lumens?  Is it a metal halolide or anything of that 7 

nature? 8 

  MR. RAGSDALE:  I could find that out for you, 9 

but I'm not sure.  I know it's a very simple box fixture. 10 

 I don't know what the lamp in it is. 11 

  MEMBER GRIFFIS:  Madam Chair, another quick 12 

question just for my edification, rounding out this report 13 

which is fairly extensive. 14 

  There is a comment, and it's actually on the 15 

submittal, Holland & Knight submittal, page 4, that 16 

indicates that if this isn't granted, what will happen 17 

is the subdivision of lots will occur.  I believe it's 18 

108 and 109, and then -- 19 

  CHAIRPERSON CROSS REID:  Which tab? 20 

  MEMBER GRIFFIS:  It's in the main text, page 21 

4 -- and that those then, those spaces will be sold to 22 

owners of the units and the condominiums. 23 

  What's stopping you from selling to the 24 

condominium owners without a subdivision? 25 
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  MR. GLASGOW:  Well, we can do that if we want. 1 

 What we were looking at is it gives the opportunity to 2 

have some parking available, should the need arise for 3 

some of the other apartment buildings.  Otherwise, you 4 

just subdivide it in a condo lot and go. 5 

  MEMBER GRIFFIS:  I see.  Okay. 6 

  CHAIRPERSON CROSS REID:  So are you saying 7 

that those parking spaces would be available only tot 8 

the condominium owners and not to any -- 9 

  MR. GLASGOW:  If we subdivided, that would 10 

be the only place that they would be available to. 11 

  CHAIRPERSON CROSS REID:  And there would not 12 

be any space available for the people who rent it, the 13 

apartment dwellers? 14 

  MR. GLASGOW:  That is correct. 15 

  CHAIRPERSON CROSS REID:  Okay, is there any 16 

other parking available for other people other than the 17 

condominium owners now? 18 

  MR. GLASGOW:  I think it would be the 19 

on-street parking that is available. 20 

  CHAIRPERSON CROSS REID:  Okay.  This is the 21 

only thing that -- This is the only possibility of 22 

providing additional parking for the people as well.  23 

Thank you. 24 

  Other questions, Board members?  Okay, thank 25 
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you.  Now we go to Office of Planning report. 1 

  MR. MOORE:  Good -- I think it's still 2 

morning, Madam Chair and members of the Board. 3 

  If permissible, the Office of Planning will 4 

stand on the record.  I would like to add, since the 5 

applicant didn't get anything from the ANC, that I did 6 

speak personally to the Chair.  On September 6th the ANC 7 

did take this matter up with eight commissioners present, 8 

and they voted unanimously to support it. 9 

  CHAIRPERSON CROSS REID:  Were you there? 10 

  MR. MOORE:  No.  I talked to the Chair, and 11 

he is going to send a letter. 12 

  CHAIRPERSON CROSS REID:  Okay, to put in the 13 

record. 14 

  MR. MOORE:  One additional comment.  The 15 

Department of Public Works, Division of Transportation, 16 

also supports the project, since it is the same use that 17 

was previously approved. 18 

  CHAIRPERSON CROSS REID:  Who does? 19 

  MR. MOORE:  Department of Public Works, 20 

Division of -- 21 

  CHAIRPERSON CROSS REID:  Did you attach a 22 

letter to your report? 23 

  MR. MOORE:  No. 24 

  CHAIRPERSON CROSS REID:  We just don't have 25 
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a written report? 1 

  MR. MOORE:  No, I didn't. 2 

  CHAIRPERSON CROSS REID:  It was oral.  Who 3 

was that? 4 

  MR. MOORE:  Barr.  I can ask him to send 5 

something, if they didn't already. 6 

  CHAIRPERSON CROSS REID:  All right.  So 7 

questions of Office of Planning, Board members?  All 8 

right.  As Mr. Moore just pointed out, the ANC did not 9 

submit a letter, but Mr. Glasgow said that he did -- they 10 

did speak to the ANC, and there was a meeting in which 11 

there was eight members? 12 

  MR. MOORE:  Yes. 13 

  CHAIRPERSON CROSS REID:  Did that constitute 14 

a quorum? 15 

  MR. MOORE:  Oh, yes.  There are nine of them, 16 

I believe. 17 

  CHAIRPERSON CROSS REID:  Okay.  The vote was 18 

what? 19 

  MR. MOORE:  Eight to zero. 20 

  CHAIRPERSON CROSS REID:  Unanimous?  Okay. 21 

 All right, now they will not be afforded the great weight 22 

to which they are entitled, because of the fact that we 23 

don't have a formal report from them on record at this 24 

time.  We will note that the vote was unanimous. 25 
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  I don't know who would have them to send it. 1 

 If they could submit a letter for the record, it would 2 

be great. 3 

  MR. MOORE;  I'd be glad to contact them. 4 

  CHAIRPERSON CROSS REID:  Yes, to reflect 5 

what the vote was.  Thank you.  There are no persons here 6 

in opposition or in support of the application. 7 

  So I'll ask now you give us closing remarks, 8 

Mr. Glasgow. 9 

  MR. GLASGOW:  Yes, I would like to ask if 10 

we could have a bench decision and the issuance of a 11 

summary order so that we can proceed with this. 12 

  CHAIRPERSON CROSS REID:  Okay.  Board 13 

members? 14 

  MEMBER GRIFFIS:  I don't have any problem 15 

with that. 16 

  CHAIRPERSON CROSS REID:  Would you like to 17 

make a motion? 18 

  MEMBER GRIFFIS:  Indeed.  I would move for 19 

the approval of this special exemption to allow the 20 

accessory parking spaces under Section 214 at premises 21 

13th Street and Clifton Terrace, N.W., Application 16746. 22 

  I believe that the test for special exception 23 

has been made.  This will clearly be in harmony with the 24 

general purpose and intent in the zoning regs and the 25 
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zoning map, and I don't think that granting a special 1 

exception will adversely affect the surrounding area and 2 

neighborhood, based on the fact that it has been there 3 

for quite sometime, also based on the fact that the 4 

landscaping plans and the new surfacing will be an added 5 

benefit, one, to the users, and to the surrounding area. 6 

  CHAIRPERSON CROSS REID:  And will that 7 

impair the intent and integrity of the zoning regulations 8 

and map? 9 

  MEMBER GRIFFIS:  It will not. 10 

  CHAIRPERSON CROSS REID:  Okay.  Is there a 11 

second? 12 

  MEMBER LEVY:  Second. 13 

  CHAIRPERSON CROSS REID:  Any further 14 

discussion?  All in favor?  Opposed? 15 

  MS. BAILEY:  Madam Chair -- 16 

  SECRETARY PRUITT:  Excuse me before you 17 

start, Ms. Bailey.  One question:  Is the special 18 

exception for a time period certain or in perpetuity?  19 

I just wanted to be sure we had it straight. 20 

  MS. BAILEY:  And in addition to that, there 21 

are usually standard parking lot conditions, and I wanted 22 

-- are those going to accompany this order as well? 23 

  CHAIRPERSON CROSS REID:  In answer to your 24 

first question, Board members -- Mr. Griffis, would you 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 83 

like to put a term on that parking lot? 1 

  MR. GLASGOW:  Mr. Griffis, can we respond 2 

just very briefly?  I mean, if we are selling these 3 

parking spaces to the condominium units, it needs to be 4 

at least for the duration that the condominium building 5 

is there. 6 

  CHAIRPERSON CROSS REID:  Oh, right.  Okay. 7 

 I'm sorry.  Ms. Bailey, in this instance, we should not 8 

put a term.  That's right.  No term, but the conditions 9 

that are basically routinely standard for a parking lot 10 

-- and you can just lift from the regulations, but they 11 

pertain to the areas that are devoted to the driveways 12 

and access lanes and so forth being paved with impervious 13 

surfaces, and bumper stops would be erected and 14 

maintained.   15 

  No vehicle parked there shall be permitted 16 

to project over any lot or building line.  All parts of 17 

the lot should be kept free of refuse and debris, and 18 

that there would be landscaping to be maintained in a 19 

healthy condition. 20 

  No other use will be conducted from the 21 

premises, and no structure other than an attendant's 22 

shelter shall be erected or used upon the premises other 23 

than unless such use or structure is permitted in the 24 

zoning district. 25 
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  Any light used to illuminate the parking lot 1 

or access for parking shall be -- all direct rays will 2 

be confined to surface of the parking lot. 3 

  Ms. Bailey, you can make sure that it is 4 

correctly contained within those conditions. 5 

  MS. BAILEY:  Yes, Madam Chair.  Then the 6 

last question is:  There was some discussion of a 7 

landscape plan.  Is that in the record? 8 

  MEMBER LEVY:  I didn't see it submitted in 9 

the record. 10 

  MS. BAILEY:  So we do need that to come in 11 

prior to the issuance of the order? 12 

  CHAIRPERSON CROSS REID:  I'm sorry, your 13 

name? 14 

  MR. RAGSDALE:  Grady Ragsdale. 15 

  CHAIRPERSON CROSS REID:  Mr. Ragsdale did 16 

explain the landscaping plan in detail, but did not -- 17 

you haven't submitted it, but you do have it.  Right? 18 

  MR. RAGSDALE:  Yes.  It's part of the 19 

engineering plans. 20 

  MR. GLASGOW:  And, Madam Chair, upon 21 

clarification on the parking space crossing a lot line, 22 

we do have six parking spaces that are on the same lot 23 

as the condominium.  So they didn't need relief because 24 

it's accessory parking to that building, which is 25 
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permitted as a matter of right. 1 

  So it would just state that any lot other 2 

than -- I believe that is Lot 108 -- any lot other than 3 

108.  We would not have a parking space project over into 4 

any lot other than Lot 108, which is the condominium 5 

building itself. 6 

  CHAIRPERSON CROSS REID:  Okay.  Ms. Bailey. 7 

  MS. BAILEY:  Yes, Madam Chair? 8 

  CHAIRPERSON CROSS REID:  Did you note that? 9 

  MS. BAILEY:  The record will, and we will 10 

pick that language up. 11 

  CHAIRPERSON CROSS REID:  Okay. 12 

  MS. BAILEY:  The motion was made by Mr. 13 

Griffis, seconded by Mr. Levy, Ms. Reid in agreement and 14 

Mr. May in support of the application, Ms. Renshaw not 15 

present, not voting. 16 

  MEMBER LEVY:  Just a matter of correction. 17 

 i think it was Mr. May that seconded.  Is that correct? 18 

  MEMBER MAY:  Correct. 19 

  MS. BAILEY;  Okay.  Ms. Renshaw not present, 20 

not voting. 21 

  CHAIRPERSON CROSS REID:  Okay.  And the 22 

letter from the ANC and the landscape plan should be 23 

submitted prior to the issuance of the order, and Mr. 24 

Moore -- Mr. Glasgow, you might also want to give them 25 
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a call to make sure they get that letter in to us.  Thank 1 

you very much. 2 

  MEMBER GRIFFIS:  Can I ask what the schedule 3 

is? 4 

  MS. GOLDMAN:  Yes.  Actually, the -- My name 5 

is Ava Goldman, by the way.  The rentals are already in 6 

construction.  They have been in construction since the 7 

end of May.  The condos -- We anticipate starting 8 

construction of the condos just about November 1st. 9 

  SECRETARY PRUITT:  Excuse me, Madam Chair, 10 

before you move on, you wanted to leave the record open 11 

for the landscape plan and the ANC report, but there was 12 

no official -- It would not be given great weight.  13 

Correct? 14 

  CHAIRPERSON CROSS REID:  Right. 15 

  SECRETARY PRUITT:  My concern is that, 16 

because the Board's decision wasn't -- I mean, it was 17 

based on additional hearsay in reference to the ANC and 18 

also the ANC could hold up the issuance of the report 19 

-- I mean of the summary order, because if you leave the 20 

record open for that, not to issue it.   21 

  I would suggest maybe we leave the record 22 

open for the ANC report, just to have on file, but not 23 

necessarily in reference to issuing of the summary order. 24 

 25 
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  CHAIRPERSON CROSS REID:  What? 1 

  MS. PRUITT:  Since the ANC report -- 2 

  CHAIRPERSON CROSS REID:  What are you 3 

saying? 4 

  MS. PRUITT:  The ANC report really will have 5 

no weight in this case. 6 

  CHAIRPERSON CROSS REID:  Right.  Right. 7 

  MS. PRUITT:  But you asked that it be held 8 

up until we received the ANC report.  We don't have any 9 

control over that.  We've not even contacted them 10 

directly.  It may take them a very long time to respond. 11 

  Since it really won't affect the order 12 

itself, I was suggesting that you issue the order once 13 

we've received the information from the applicant, and 14 

just leave the record open for the ANC report to come 15 

in, and not use that as an issuance barrier. 16 

  CHAIRPERSON CROSS REID:  Well, how are we 17 

going to leave the record open for it come in, if we issue 18 

the order before the ANC report comes in, Ms. Pruitt? 19 

  MS. PRUITT:  Because you can leave the record 20 

open for whatever you would like, for what time frame. 21 

  CHAIRPERSON CROSS REID:  We can leave the 22 

record open beyond the issuance of the -- 23 

  MS. PRUITT:  Things come in, yes.  And 24 

that's another thing.  Would you like to put a time frame 25 
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on it, so it doesn't get to be this? 1 

  CHAIRPERSON CROSS REID:  Excuse me.  Let me 2 

just see.  I'm a little bit confused.  Ms. Sansone, do 3 

you understand this?  Can you explain it better?  Can 4 

we issue an order -- Can the record be left open after 5 

we issue an order? 6 

  MS. SANSONE:  Madam Chair, it wouldn't be 7 

that the record for the decision would be left open, 8 

because the decision will have been made and the order 9 

issued. 10 

  CHAIRPERSON CROSS REID:  Right. 11 

  MS. SANSONE:  But I think what Ms. Pruitt 12 

is trying to say is the ANC report could be received and 13 

placed within the file, so that anyone in the future 14 

wanting to look at it for informational purposes would 15 

have it available, but it would not be part of the record 16 

of the Board's decision.  It would simply be in the file. 17 

  CHAIRPERSON CROSS REID:  Oh, I see.  It 18 

would be in the file, but not a part of the record. 19 

  MS. SANSONE:  Right.  That's correct. 20 

  CHAIRPERSON CROSS REID:  Okay.  So that's 21 

fine.  That's fine.  I wouldn't want to hold it up just 22 

in case there was any snafu with them getting their report 23 

out.  That's fine. 24 

  MS. PRUITT:  Thank you. 25 
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  MS. BAILEY:  Madam Chair, are you ready for 1 

the next one? 2 

  CHAIRPERSON CROSS REID:  Yes, we are. 3 

  MS. BAILEY:  Application Number 16747 of 4 

Ellen E. Mackey, pursuant to 11 DCMR 3103.2 for a variance 5 

from the rear yard provisions under section 774, a 6 

variance from the off-street parking provisions under 7 

section 2101, and variances from subsection 2001.3 and 8 

section 771 to allow an addition to a commercial service 9 

business that is nonconforming as to floor area ratio 10 

in the C-1 District at premises 5108 MacArthur Boulevard, 11 

N.W. (Square 1418, Lot 809). 12 

  All those wishing to testify, please stand. 13 

 Please stand, ma'am.  Please raise your right hand. 14 

  Do you swear that the information that you 15 

will be giving today will be the truth?  Please say I 16 

do.  Thank you. 17 

  (Witnesses sworn.) 18 

  MS. BAILEY:  Madam Chair, the Office of 19 

Planning and the ANC are recommending approval of this 20 

project, and both of those reports were timely filed.  21 

The project is ready to go forward. 22 

  CHAIRPERSON CROSS REID:  Okay.  Thank you. 23 

 Go ahead. 24 

  MR. BINSTED:  I'm Mark Binsted, the 25 
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architect for the project, and this is Ellen Mackey, the 1 

owner and business owner. 2 

  We've filed a burden of proof statement which 3 

I believe you have, and I am just going to go quickly 4 

over these variances, one by one. 5 

  We have a rear yard variance.  We have 6 

available 25 feet behind this building.  Rear yard 7 

setback is limited to 20.  We would like to use all 25 8 

feet.  I've prepared a model which I hope you can see. 9 

 I'll hold it. 10 

  This is the existing condition, a Hair Zone. 11 

 There is the rear yard.  In the early Nineties this 12 

addition was constructed to this building, which came 13 

right up to the property line behind the Hair Zone, 14 

eliminating any rear yard behind her rear yard. 15 

  As you can see, previous additions to that 16 

building also built right to the property line, cut off 17 

any access to this direction towards Dana Place.  We feel 18 

that eliminating the rear yard of Hair Zone will have 19 

no impact on the residential neighborhoods behind this 20 

building, which is where my hand is, and it will indeed 21 

have no impact on this building, because they have already 22 

built a solid firewall up to the property line. 23 

  So our addition would occupy that space.  24 

It would reduce the size of this courtyard, if you want 25 
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to call it that, but still with southern light coming 1 

this direction, north facing that way, it still will allow 2 

plenty of light into that courtyard.  This is an apartment 3 

building with its own light well.   4 

  I can move right on to the FAR situation.  5 

The building is nonconforming as to FAR, and so I worked 6 

out with Mr. Bello that the variance should be for a 7 

nonconforming structure, not FAR.  But that is the issue. 8 

  We have a building section over here.  The 9 

yellow is new construction.  The pink is qualified as 10 

cellar space.  Also in the plan, of course, the yellow 11 

is new construction.   12 

  With regard to FAR, once again, the site is 13 

completely shielded by this early Nineties addition.  14 

There are residences behind this addition, but there is 15 

just physically no possibility of any one of those 16 

residences having a view to this yellow box on my model. 17 

  It is also virtually -- It is impossible to 18 

see it from MacArthur Boulevard, because there's the 19 

opening with an existing stairway down.  We feel that 20 

the lower two levels of this addition are functioning 21 

very much like cellar space.   22 

  Technically, they are not cellar space, 23 

because the grade drops, and my drawing shows how you 24 

calculate cellar space.  But in terms of how the building 25 
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impacts MacArthur and behind, these two levels are very 1 

much like buried in the ground cellar space. 2 

  The first level, of course, when built out, 3 

would give us a first level FAR of one, which is the 4 

permitted amount in the C-1 District.  So I guess our 5 

case is that we are expanding in the most responsible 6 

way, because the lower levels are not seen.  The upper 7 

level will be street slope space, and  we will not have 8 

to, you know, go up.   9 

  I guess I'll just jump right over to the 10 

parking requirements.  If we add even one square foot 11 

to this property, we would be subject to parking 12 

requirements.  Parking requirements are calculated on 13 

gross square footage, including cellars. 14 

  We are 3,000 feet right now, and as I 15 

understand it, just one more foot would require a parking 16 

spot.  This amount of square footage would require five 17 

parking spaces. 18 

  As I point out in the statement, the business, 19 

the Hair Zone business including hair, skin care and also, 20 

we are hoping, pedicure and manicure services is a nine 21 

to five operation, Tuesday through Saturday.  During that 22 

time, there is ample neighborhood parking.  It's a Zone 23 

3, restricted to two hours, but again that restriction 24 

is in keeping with this sort of service. 25 
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  The parking problems this neighborhood faces 1 

has more to do with evening parking for all the restaurants 2 

that are nearby.  We don't see any issue with available 3 

parking at all, except that there were meter spaces out 4 

front of this building that were eliminated sometime ago. 5 

  6 

  We have been -- The owner has previously 7 

requested, and the ANC is working on trying to get those 8 

meter spaces back, but it's not -- That would help matters 9 

some, but it certainly isn't -- We are not dependent on 10 

those meter spaces, but we do support them. 11 

  So we basically feel on the parking subject 12 

that, with the amount of people in this building and the 13 

hours of operation, I think there should be no more than 14 

six or so customers any given time in this building, that 15 

that can be handled with street parking. 16 

  There is also, incidentally, as you can see 17 

on the model, no physical way to provide parking behind 18 

the structure.  When it was built in '28, it did have 19 

a garage behind it, but all of those accesses to the back 20 

of the property have been eliminated by additions to this 21 

building. 22 

  This building was built in the Sixties with 23 

a property of equal depth to the Hair Zone, and  24 

presumably rear yard requirements, but I think subsequent 25 
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purchases of other property after it was originally built 1 

in the Sixties have somehow allowed them to come back 2 

all the way -- I think within five feet of their rear 3 

line, and it completely severed some right of ways that 4 

are documented to this property, which I believe were 5 

the ways that automobiles got to the garage when it was 6 

originally built.  It's the only way they could have, 7 

because Dana Street is a hill, and that's how the cars 8 

would have gotten down to the right level.   9 

  So nice as it would have been to provide 10 

parking, that's ancient history, I'm afraid. 11 

  I don't know if Ellen would like to say 12 

anything.  Ellen can speak to the expansion and what she 13 

may be intending for that. 14 

  MS. MACKEY:  Well, I just want to expand on 15 

what we are doing now. 16 

  CHAIRPERSON CROSS REID:  Could you give your 17 

name and your address? 18 

  MS. MACKEY;  Oh, my name is Ellen Mackey, 19 

5108 MacArthur Boulevard, N.W.  I just want to continue 20 

what I'm doing now, but I need more space fore retail 21 

in the front and the equipment today is large and bulky, 22 

and we need space for that. 23 

  CHAIRPERSON CROSS REID:  Very succinct and 24 

simple, to the point.  Questions, Board members?  Well, 25 
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if you have questions later, we can have the opportunity 1 

to ask.  If you have one now, you can go ahead. 2 

  MEMBER LEVY:  I just don't want to lose the 3 

opportunity. 4 

  CHAIRPERSON CROSS REID:  Okay. 5 

  MEMBER LEVY:  I will have some questions.  6 

Thanks. 7 

  CHAIRPERSON CROSS REID:  It's up to you, 8 

either now or after -- at the end. 9 

  MEMBER LEVY:  Well, maybe I'll ask a few now 10 

then.  Some clarification:  The model that you are using 11 

there to demonstrate the properties, the access that you 12 

are showing -- Can you hold it just a little more sort 13 

of straight facing me so I can see down into it? 14 

  Okay.  So in the front there along MacArthur 15 

Boulevard, that's pedestrian only? 16 

  MR. BINSTED:  Yes, this is a sidewalk. 17 

  MEMBER LEVY:  That's the sidewalk, and that 18 

alley is -- 19 

  MR. BINSTED:  These are existing -- 20 

simplified, they are stairs down. 21 

  MEMBER LEVY:  Oh, they are stairs?  Okay, 22 

and then in the back, that is a vehicle entrance, or not? 23 

  MR. BINSTED;  No, it's not a vehicle 24 

entrance.  I was giving some history there that it used 25 
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to be, apparently, accessible from the side street, but 1 

never this way. 2 

  MEMBER LEVY:  It's too narrow now for 3 

vehicles or it's not used for that use? 4 

  MR. BINSTED:  Well, it's ten feet.  I think 5 

it was more of a grade issue and a narrowness, I suppose. 6 

  MS. MACKEY:  No, I think they did come in 7 

off Dana Place years ago. 8 

  MR. BINSTED:  It's hard to know what happened 9 

before this apartment building was built. 10 

  MS. MACKEY:  That building next door took 11 

everything away. 12 

  MEMBER LEVY:  But what's the use then of the 13 

-- You said part of that is a courtyard for a residential 14 

building there. 15 

  MR. BINSTED:  On there  -- all on their own 16 

property, yes.  I wasn't referring to that part. 17 

  MEMBER LEVY:  Okay.  What is that space used 18 

for there that you just pointed to, adjacent to the 19 

courtyard? 20 

  MR. BINSTED:  Right now, this is basically 21 

access to these rear yards, and the space -- There is 22 

a retail tenant in the bottom level of the Hair Zone, 23 

and I think there is also a door -- I don't know how they 24 

use it -- to this retail structure.  That's how they are 25 
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accessed. 1 

  MEMBER LEVY:  And that's just pedestrian 2 

access?  There are no vehicles? 3 

  MR. BINSTED:  That's pedestrian.  This 4 

building has to unload -- They have a loading -- Well, 5 

I wouldn't call it a loading -- Well, I guess it is a 6 

loading dock. 7 

  MS. MACKEY:  It's a loading zone. 8 

  MR. BINSTED:  I know they send their trash 9 

out this way, but it has to be done by hand.  The vehicles 10 

can't get down there. 11 

  MEMBER LEVY:  And on the buildings adjacent 12 

to where your addition would be, there are no openings 13 

of any kind, windows or doors? 14 

  MR. BINSTED;  No openings here or all along 15 

here.   16 

  MEMBER LEVY:  And no other residential uses 17 

aside from the one -- 18 

  MR. BINSTED:  No. 19 

  MEMBER LEVY:  That's all I have for right 20 

now. 21 

  MEMBER GRIFFIS:  You're showing on the 22 

surveyor plat a ten-foot existing easement from that  23 

public right of way which we were just talking about with 24 

the grade down. 25 
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  MR. BINSTED:  Are you asking about that?  1 

That was set up specifically when this building -- My 2 

understanding is it was set up when this structure was 3 

built by this owner, because this structure was built 4 

on a previous right of way to those rear yards.  5 

  So I guess to get permission to do it, he 6 

had to set up that easement. 7 

  MEMBER GRIFFIS:  So in the current condition 8 

of the structure, trash is picked up in the rear.  Is 9 

that correct? 10 

  MR. BINSTED:  Of our structure? 11 

  MEMBER GRIFFIS:  Yes. 12 

  MR. BINSTED:  No.  Well, actually, how do 13 

you pick it up? 14 

  MS. MACKEY:  Well, they take it out from 15 

their bottom floor, but I do mine from the front. 16 

  MR. BINSTED;  There's a combination right 17 

now. 18 

  MEMBER GRIFFIS:  So you have commercial 19 

pick-up out front? 20 

  MS. MACKEY:  I'm on the top floor.  I'm on 21 

the street level. 22 

  MR. BINSTED:  She's at street level.  Most 23 

of -- I mean, her hair cutting portion is street level, 24 

skin care on this first level down.  But that business 25 
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is almost completely street level access.  It is 1 

completely street level, like any street level shop with 2 

no -- 3 

  MEMBER GRIFFIS:  So there is no trash pick-up 4 

out back? 5 

  MS. MACKEY:  No. 6 

  MR. BINSTED:  Well, for this structure? 7 

  MS. MACKEY:  For the structure -- their 8 

structure, yes, there is. 9 

  MR. BINSTED:  Yes, for this structure. 10 

  MS. MACKEY:  And they take it up the stairway 11 

there.  No trucks go down, no.  There is no access. 12 

  MEMBER GRIFFIS:  But your servicing is from 13 

the front of the building? 14 

  MS. MACKEY:  Yes.   15 

  MEMBER LEVY: Just as a follow-on question: 16 

 Does that -- The easement you are showing does not extend 17 

across your property as well? 18 

  MR. BINSTED:  It's not my understanding, 19 

because it just needs to get to the property, not -- See, 20 

the adjacent structure to the Hair Zone, which is this 21 

one, has access, well, along the side; and then they have 22 

their own rear yard, of course.  But the problem is 23 

getting to this where the yellow box is now.  The problem 24 

was getting to that.  That's, I understand, why it was 25 
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set up. 1 

  MS. MACKEY:  Well, they gave me that, because 2 

that building took away my right of way, which this 3 

building here is sitting on now.  It was a perpetual right 4 

of way since 1928. 5 

  MR. BINSTED:  The easement was apparently 6 

-- or at least there was some negotiation with this owner 7 

as to how it would be structured, but they -- because, 8 

of course, it had to be on his property.  But there was 9 

no discussion at all with Ms. Mackey. 10 

  MEMBER LEVY:  But the easement was set up 11 

to serve Ms. Mackey's property? 12 

  MS. MACKEY:  Right. 13 

  MR. BINSTED;  Yes, because they were 14 

eliminating the previous easement. 15 

  MEMBER LEVY:  The access.  Okay. 16 

  MEMBER MAY:  Could I see those pictures up 17 

close?  We saw some versions of them, but they were 18 

Xeroxes and not very good.  Now what is going on on the 19 

lowest level here? 20 

  MS. MACKEY;  It's an upholsterer.  He does 21 

upholstering there. 22 

  MS. BINSTED:  She's the furthest to the right 23 

building in that picture.  Yes, that one. 24 

  MEMBER MAY:  That building here?  And so 25 
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this is the -- That's next door. 1 

  MS. MACKEY:  Yes. 2 

  MEMBER MAY:  And that's the property that 3 

has the easement? 4 

  MS. MACKEY:  Yes. 5 

  MR. BINSTED:  Right. 6 

  MEMBER MAY:  It seems awfully narrow.  This 7 

is the full width. 8 

  MR. BINSTED:  Wait, I'm sorry.  No, you're 9 

right.  This is the full width.  That is part of the next 10 

door building, that door, whatever it is, and then her 11 

property starts there. 12 

  MS. MACKEY:  There's actually a 13-foot 13 

easement, because there's three-foot on this building 14 

back here. 15 

  MR. BINSTED:  I don't think that's the 16 

easement.  I think that's -- 17 

  MS. MACKEY:  No, that is part of it. 18 

  MR. BINSTED:  That's how they get to one of 19 

their doors. 20 

  MS. MACKEY:  I know, but they gave it, too. 21 

  MEMBER MAY:  Oh, so there is a bit of ground 22 

floor access over here? 23 

  MS. MACKEY:  Yes. There's a hangover, that 24 

building in the back. 25 
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  MR. BINSTED:  Only a small part of that abuts 1 

our rear hard, however.  So it's not much of a factor. 2 

  MEMBER MAY:  Right.  I guess I have no 3 

further questions.  I have some discussion, but I'm not 4 

sure at what point we want to -- 5 

  CHAIRPERSON CROSS REID:  When we go into 6 

deliberations. 7 

  MEMBER LEVY:  I have one other question.  8 

Can you just briefly talk -- I can't put my hand on it 9 

right now, but I thought that the addition was going to 10 

be set back a certain amount from the adjacent building. 11 

 What I'm looking at on this, again the surveyor's plat, 12 

it seems like it's abutting it.  The model also indicates 13 

that it's very close. 14 

  MR. BINSTED:  The model is what I call a  15 

"nassy" model, and it doesn't get into that detail.  But 16 

if we look at the elevation right there, it's just a -- 17 

We are pulling back the entrance down there on that level 18 

so that, once you cross the easement to enter the building, 19 

there won't be a door swinging out onto the easement, 20 

basically. 21 

  You can go onto the property and then go into 22 

your building without any door swing issues or anything 23 

like that. 24 

  MEMBER LEVY:  So you are abutting the 25 
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property that's directly in the rear, and your 1 

fenestration is actually -- I guess that's going to be 2 

east or is that west? 3 

  MR. BINSTED:  That alcove that we're talking 4 

about shows up on the lower plan, and it's not colored 5 

yellow, but you can see above it, it is yellow. 6 

  MEMBER LEVY:  Right.   7 

  MR. BINSTED:  So it's just the first floor 8 

that's set back, or the lowest basement, I should say. 9 

  MEMBER LEVY:  So the fenestration is right 10 

on the property line, on the upper levels? 11 

  MR. BINSTED:  On the upper, yes. 12 

  CHAIRPERSON CROSS REID:  Okay, other 13 

questions,  Board members?  All right.  If not, can we 14 

move to the Office of Planning report? 15 

  MS. ROBERTS:  Maxine Brown Roberts with the 16 

Office of Planning. 17 

  Regarding the variance for the expansion of 18 

a nonconforming structure, the property is in need because 19 

of the topography of the site.  The grade drops sharply 20 

from the front to the rear of the property, resulting 21 

in a building with one floor at street level and two 22 

basement levels in the rear. 23 

  More than half of the basement level is 24 

considered the cellar space.  Additionally, the existing 25 
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ceiling heights do not meet the current requirements of 1 

the building code. 2 

  The property is also unique in its 3 

relationship with the adjoining property.  The building 4 

to the south and west wraps around the property with solid 5 

masonry walls up to 33 feet high, creating a shadow and 6 

cavernous rear court that has severely limited light into 7 

the rear of the subject property. 8 

  Due to the fact that basement and cell levels 9 

have low ceilings and are long and narrow, it is very 10 

hard to get light and air into these areas.  Additionally, 11 

the lack of light and air is made worse by the enclosure 12 

around the rear yard by the adjacent neighbors.  13 

Therefore, it is impossible to expand the beauty shop 14 

into the existing lower level space.   15 

  The expansion of the nonconforming building 16 

will not be visible from the street.  The side yards of 17 

the adjacent buildings do not have any windows and, 18 

therefore, the proposed expansion will not affect their 19 

light and air. 20 

  Regarding the rear yard, the rear yard is 21 

nearly landlocked by its adjacent neighbors.  In 22 

addition, the building to the west extends the entire 23 

length of the subject property, both along the east and 24 

south property lines.  The buildings which are along the 25 
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east property line extend 33 feet and 30 feet high.  These 1 

walls have created an exceptional situation that the rear 2 

yard of the subject property has become a courtyard that 3 

is overshadowed and dark. 4 

  The rear of the subject property has access 5 

only from the existing building by a ten foot wide easement 6 

that connects across the adjacent western property and 7 

connects to the public right of way. 8 

  The topography of the site, in combination 9 

with the constructed heights on adjacent property walls, 10 

have resulted in lack of light and air into existing rear 11 

yard.  These issues have created a practical difficulty 12 

for the applicant by prohibiting the use of the existing 13 

building for uses that require ventilation and light, 14 

and negating the intent of the rear yard. 15 

  The variance will not be detrimental to the 16 

public good, as adjacent masonry walls do not have any 17 

penetrations, and the rear yard will not block the light 18 

and air for any neighbors. 19 

  Additionally, the extension will not be 20 

visible from the roadway, due to topography of the site 21 

and the surrounding adjacent structures. 22 

  Allowing the expansion with its 23 

architectural design to bring more light and air into 24 

the building would uphold the intent, purpose and 25 
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integrity of the zoning regulations and map. 1 

  Regarding parking, the property is unique 2 

due to the fact that it is landlocked -- it is nearly 3 

landlocked, and the existing building is constructed 4 

across the full width of the lot.  This has caused an 5 

exceptional situation, because it does not allow any 6 

parking spaces to be located on the site. 7 

  The ten-foot wide public right of way 8 

provides only pedestrian access to the rear of the 9 

property, and there are no curb cuts from the MacArthur 10 

Boulevard for vehicular access.  Due to these conditions, 11 

the zoning requirement cannot be met. 12 

  Granting the variance will cause customers 13 

to seek parking spaces on the street.  Currently, no 14 

problems are reported.  Additionally, the salon serves 15 

mainly customers who live in the neighborhood and walk 16 

to the beauty salon.  The applicant does not envision 17 

a customer base to expand greatly beyond the community. 18 

  Furthermore, the adjacent businesses have 19 

a quick turnover of customers, regularly freeing up 20 

on-street parking.  Peak hours of the salon does not 21 

conflict with the largest amount of patrons of the 22 

restaurant which are in the evening when the salon is 23 

closed. 24 

  Therefore, the intent of the zoning ordinance 25 
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and map will not be compromised.  The Office of Planning, 1 

therefore, recommends approval of these variances.  2 

Thank you. 3 

  CHAIRPERSON CROSS REID:  All right, thank 4 

you very much.  Board members, any questions for the 5 

Office of Planning, Ms. Maxine Roberts -- Maxine Brown 6 

Roberts? 7 

  MEMBER MAY:  I do have a question.  It's the 8 

opinion of OP that this structure will not affect the 9 

light and air of the adjacent properties.  Do I understand 10 

that correctly, because just looking at these 11 

photographs, I would assume that building -- a building 12 

on the existing property there is going to affect the 13 

immediate next-door neighbor where that easement is. 14 

  MS. ROBERTS:  That property -- That 15 

building, I think, is recessed a little further -- 16 

  MEMBER MAY:  It's not on the survey. 17 

  MR. BINSTED:  No, but they don't have -- But 18 

their view straight out the back of their building is 19 

not compromised at all by this. 20 

  MEMBER MAY:  I wasn't talking about view.  21 

I was talking about light and air.  Air, obviously, is 22 

not going to be a factor, but it's the light. 23 

  MR. BINSTED:  There are probably times of 24 

the day that they will get a little less light to the 25 
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lowest levels, but with the orientation of this site, 1 

it's really quite minor.  By the afternoon, the sun is 2 

over here, going right into the court, and in the morning 3 

these are shaded.  I think that picture, wherever it is 4 

-- I forget if that's morning.  That's afternoon. 5 

  As you can see, it's just -- and that's early 6 

afternoon, and it's bathed with light, and they will not 7 

be too affected at that time of day.  I mean, that's direct 8 

sunlight.  I think when we're talking about light, we 9 

are not always talking of direct sunlight.  But that's 10 

what I'm talking about right now.  I mean, the light is 11 

good in that courtyard, generally, for as deep as it is. 12 

  MEMBER MAY:  Your assessment essentially 13 

agrees with what he's saying then, that it's not going 14 

to have a significant affect on the next-door neighbor. 15 

  MS. ROBERTS:  Right.  You are correct. 16 

  CHAIRPERSON CROSS REID:  Any further 17 

questions of Office of Planning?  No?  All right.  The 18 

ANC report.  We received a letter from the ANC.  19 

Basically, it's from ANC 3-D, and stipulated that there 20 

was a vote taken on July -- on the regularly scheduled 21 

meeting on July 11th, and a quorum was present at all 22 

times. 23 

  It says that ANC 3-D voted unanimously, 6-0, 24 

to support the three variances to the zoning regulations, 25 
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and they ask for great weight; and based upon the fact 1 

that there was a quorum present, a vote taken, they would 2 

be afforded great weight to which they are entitled. 3 

  They also allude to the fact that there was 4 

ample street parking during normal business hours.  They 5 

seem to be very much for this application. 6 

  All right.  Are there other persons here in 7 

support or in opposition to this application?  Okay, then 8 

closing remarks by the applicant. 9 

  MR. BINSTED:  I don't -- I think we're happy 10 

with what we said.  I just would reiterate that for the 11 

normal user on MacArthur Boulevard, this is an invisible 12 

addition, and the lowest levels will be very much like 13 

basement levels, and will fill out the first floor and 14 

provide -- improve services to the community. 15 

  CHAIRPERSON CROSS REID:  I'm sorry.  What 16 

was the last?  Can you speak into the mike, and could 17 

you speak up, because I could hardly hear you. 18 

  MR. BINSTED:  Oh, the last thing I said?  19 

I just said that for most people in the neighborhood, 20 

this is an invisible addition, and yet the services -- 21 

the improvement in services provided will be much 22 

appreciated. 23 

  CHAIRPERSON CROSS REID:  Okay.  Then would 24 

you like to request a bench decision, summary order?  25 
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Bench decision means that you will get a decision today. 1 

  MR. BINSTED:  I would hope so.  Do you agree? 2 

 Yes.  I would request that, yes. 3 

  CHAIRPERSON CROSS REID:  All right.  Board 4 

members, were there any further questions that you have 5 

prior to -- All right. 6 

  MEMBER GRIFFIS:  One quick question 7 

again,going back to the fenestration to, obviously, the 8 

case.  An issue is brought up that this addition, among 9 

many things, but is done so to capture increased light 10 

and ventilation.  I'm wondering why, frankly, the 11 

windows' fenestration are fairly limited in that 12 

elevation. 13 

  MR. BINSTED:  Okay.  I am under -- I 14 

understand, but I am not totally convinced, that we may 15 

need to hold our glazing back ten feet from the rear 16 

property, and I'm a little less certain on -- I guess, 17 

on this side -- I'm pretty sure about the ten feet here, 18 

but I'm less sure there. 19 

  I would be working with -- In obtaining the 20 

building permit, we would attempt to build as much glass 21 

as permitted under the building code.  My understanding 22 

is that we may have to hold back to ten feet on each side, 23 

which gives us five feet. 24 

  We are compensating on the first floor for 25 
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that by a very large skylight, which is not something 1 

that would be easily done without building an addition. 2 

 So the first level will be very light, regardless, but 3 

for those lower levels I would like more glass, but I 4 

will have to see if we can get more than a five-foot width. 5 

  MEMBER GRIFFIS:  The five foot width you are 6 

talking about is based on the -- 7 

  MR. BINSTED:  That's what is left over. 8 

  MEMBER GRIFFIS:  -- the percentage of 9 

glazing allowed in the elevation? 10 

  MR. BINSTED:  Yes.  It's a 25-foot width.  11 

So if you come ten feet from each side, you are left with 12 

five. 13 

  MEMBER GRIFFIS:  Okay. 14 

  CHAIRPERSON CROSS REID:  Any further 15 

questions?  Mr. Levy? 16 

  MEMBER LEVY:  I guess I'm thinking about the 17 

sunlight and the light for neighboring structures.  Have 18 

you considered, given the relationship of your site, the 19 

layout of your site to the sun angles?  It  seems to me 20 

that in the wintertime, your structure might actually 21 

block some sunlight from the neighboring property, given 22 

the low position of the sun in the sky during the winter 23 

and the fact that it travels through the southern sky, 24 

that your building might actually in the morning and 25 
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through mid-day decrease the sunlight available to the 1 

neighboring property. 2 

  MR. BINSTED:  The existing neighboring 3 

property -- Now I can't speak to the future, but perhaps 4 

more so than the Hair Zone property, the existing 5 

neighboring property is truly a street level space with 6 

the basement levels being mostly masonry. 7 

  I'm trying to remember, and my photograph 8 

doesn't quite get over that far, but I'm trying to remember 9 

if there even is a window.  Do you remember? 10 

  I know on the lowest level there is no window. 11 

 There's a door, and I believe on the -- I believe above 12 

that there's -- I can't remember a single window.  So 13 

the issue is the first level. 14 

  The impact, even in winter, of our addition 15 

will be very minimal to the first level, because just 16 

think of it as a one-story addition next to a one-story 17 

structure -- 18 

  MEMBER LEVY:  The first level being the top 19 

level. 20 

  MR. BINSTED:  The top level, yes.  I mean, 21 

if the basements are truly solid, which they are, you 22 

could just think of this as a one-story building being 23 

built adjacent to a one-story building.  As soon as the 24 

sun passes the point to which it would hit that elevation 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 113 

that you are asking about of this building, as soon as 1 

it would get to the point where it would graze this 2 

building, you're going to immediately get light in the 3 

upper parts of the windows that are there, and it will 4 

only get better -- Even in the winter, it will only get 5 

better as the day goes on. 6 

  There's probably not even a minute where 7 

light that wasn't there is not there.  The difference 8 

will be that it will be a triangular path of light as 9 

opposed to what now is probably full.  So the window 10 

doesn't lose sunlight -- There are no fewer minutes of 11 

sunlight.  There's a lesser amount of sunlight, but it 12 

keeps getting better as the minutes go on. 13 

  So I don't know if this kind of project, you 14 

know -- Well, I know that we can't do an elaborate solar 15 

diagram of it, but I think that's understandable, that 16 

it would take something taller like that to do what I 17 

think you are worried about.  But since they are both 18 

one-story -- 19 

  MEMBER LEVY:  Well, let me ask.  There's a 20 

photograph, which is the view of the rear or, in 21 

parentheses, the west facade.  This is showing only your 22 

building, the applicant's building? 23 

  MR. BINSTED:  To the left of the page, just 24 

-- there's a piece of a window and then a door at the 25 
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bottom.  That's part of the adjacent property, just a 1 

little sliver that shows in the photograph. 2 

  MEMBER LEVY;  So it appears that there are 3 

actually openings at all three levels, I guess, is what 4 

I'm getting at. 5 

  MR. BINSTED:  No, no.  No, no.  Oh, on our 6 

property, yes, but next-door you can see the first floor 7 

level window is just showing up there slightly. 8 

  MEMBER LEVY:  The one that has leaves in 9 

front of it? 10 

  MR. BINSTED:  Oh, no, no.  to the left of 11 

the page. 12 

  MEMBER LEVY:  This is the front? 13 

  MR. BINSTED;  Oh, I'm sorry.  I have a 14 

slightly different view, and no leaves.  Sorry.  That's 15 

the -- Yes.  They don't have a window in that middle level. 16 

  17 

  MEMBER LEVY:  This is not a window opening 18 

here? 19 

  MR. BINSTED:  Let me see.   20 

  MS. MACKEY:  No, they don't.  They have a 21 

window on the side of their building, because they have 22 

the easement coming down where I have a wall. 23 

  MEMBER LEVY:  I'm sorry.  What does it show 24 

on the board?  It implies a window, but it's been cropped 25 
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out of that there.   1 

  My concern is that it appears on the 2 

photograph that was included in the file that, in fact, 3 

there are openings at all three levels.  So I guess my 4 

concern -- you know, I'll reiterate it -- is that there 5 

will be diminished sunlight because of the addition.  6 

All I can go by is what I was given in the file.   7 

  MR. BINSTED:  Here's their small window in 8 

keeping with what I was describing as a more typical 9 

basement condition.  There are not -- Although we are 10 

having trouble remembering, I might have a photo in my 11 

briefcase if it's important to you.  But it's not like 12 

her building where you see a big sliding door that was 13 

put in at one point.  14 

  By the way, that sliding door is just now 15 

a storage room.  So it's -- That's the way the next-door 16 

building is.  Those are storage rooms, bathrooms.  They 17 

are not major retail areas.  They are basement type rooms. 18 

 If there are windows, and it appears there is one, they 19 

are very small. 20 

  MEMBER MAY:  Okay, thanks.  Do we, by any 21 

chance, have a statement from that adjacent neighbor? 22 

  MR. BINSTED:  Well, the adjacent neighbor 23 

supports the project, and we have his signature on a 24 

petition, which was submitted to the ANC.  We don't have 25 
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a statement from him. 1 

  CHAIRPERSON CROSS REID:  Did you submit that 2 

petition to us? 3 

  MR. BINSTED:  I'm trying to think.  I'm 4 

afraid that was not submitted. 5 

  CHAIRPERSON CROSS REID:  That would have 6 

been helpful. 7 

  MR. BINSTED:  Yes, I suppose it would have. 8 

 We were focusing on that for the ANC meeting, and I'm 9 

now -- Well, I don't have a copy, because it was a signed 10 

statement, and -- 11 

  MS. MACKEY:  Mr. Lee and I are friends.  He 12 

owns the building next-door, and he signed for me.  He 13 

has no objection to it.   14 

  CHAIRPERSON CROSS REID:  Well, we don't have 15 

any objection on the record.  My question was that, if 16 

you had talked to the adjacent or abutting property owners 17 

or business owners to -- 18 

  MS. MACKEY:  Oh, yes.  I see him every day. 19 

  CHAIRPERSON CROSS REID:  And what was -- 20 

  MS. MACKEY:  No, he has no objection.  He 21 

signed it. 22 

  CHAIRPERSON CROSS REID:  I mean, anybody 23 

else?  Once your sign went up, did you have any other 24 

questions or any concerns by -- 25 
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  MS. MACKEY:  No.  No, everybody was asking, 1 

and they said, oh, gee, it looks nice, you know. 2 

  CHAIRPERSON CROSS REID:  Okay.   3 

  MEMBER LEVY:  I'd like to ask one more 4 

question.   5 

  CHAIRPERSON CROSS REID:  All right. 6 

  MEMBER LEVY:  I guess -- Could you speak to 7 

the issue of the hardship aspect of the case?  I mean, 8 

you are asking for a variance.  So I guess I'm not clear 9 

on that. 10 

  MR. BINSTED:  The amount of space that Ms. 11 

Mackey needs to provide the services she wants to provide 12 

would be pretty much impossible to do under the existing 13 

footprint.  The basement levels are too low, not enough 14 

light, but the ceiling heights are not appropriate. 15 

  We would have to dig down and change every 16 

level of the basement.  There are sewer connections to 17 

the street that would be impacted, might have to be changed 18 

at great expense.  Bathrooms would all be relocated. 19 

  That basically would be impossible to do, 20 

I mean cost-wise, and going out the back provides much 21 

better space.  We are able to raise the first level of 22 

the addition up just a few steps to solve the ceiling 23 

height problem.  The grade does slope slightly in the 24 

back.   25 
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  So we can also make that lowest level a foot 1 

or so lower than the current lower level, all of which 2 

allows us to get three proper -- well, one floor of 3 

terrific ceiling height with a skylight, and then two 4 

proper eight-foot ceiling levels below that. 5 

  As far as hardship goes, it's the only 6 

realistic way to expand the structure.   7 

  MEMBER LEVY:  Thank you. 8 

  CHAIRPERSON CROSS REID:  The property is 9 

unique, you're saying, because of the fact that the grade 10 

-- the topography of the site is situated in such a way 11 

-- The topography of the site has this grade dropping 12 

sharply from the front to the back of the property, and 13 

that is also something unique to your building.   14 

  What about the other buildings?  There is 15 

no other building that has a similar type of situation? 16 

  MR. BINSTED:  Every building on that side 17 

of the street.  When MacArthur Boulevard was constructed 18 

an replaced Conduit Road, you know, so they could install 19 

-- well, make a wider street and upgrade the conduits 20 

from the reservoirs, they basically cut and filled.  I 21 

guess that's the construction terminology. 22 

  So that the one side of MacArthur Boulevard 23 

the structures are frequently elevated on very tall sites 24 

with retaining walls, and on the other side, her side, 25 
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the grade is way below street level, thus giving us these 1 

tall basements or multi-level basements, really, all 2 

along that block. 3 

  CHAIRPERSON CROSS REID:  That's where I'm 4 

going with that.  How then is this property unique from 5 

the other properties that are similarly situated? 6 

  MR. BINSTED:  Well, the uniqueness is not 7 

in the grade.  The uniqueness in this property is the 8 

way it's wrapped around by its neighbor.  So its rear 9 

yard -- The rear yard behind its rear yard has been cut 10 

off, and then further the side of the rear yard was cut 11 

off. 12 

  There is not another site on the block that 13 

has that situation. 14 

  CHAIRPERSON CROSS REID:  I just wanted a 15 

clarification on that.  Any other questions, Board 16 

members?  Motion?  Is there any motion?  Do you want to 17 

decide on this today?  Let me know what you want to do. 18 

  MEMBER MAY:  I guess, since we don't have 19 

a motion on the floor, I'd like to just raise a question 20 

about it.  This is for the Board.  That is, the discomfort 21 

that I have with this application, the way it's stated, 22 

revolves around the fact that by essentially filling in 23 

the rest of the property with this built structure, what 24 

is going to prevent the next-door neighbor essentially 25 
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from doing the same thing? 1 

  The success of this particular project is 2 

dependent on essentially using the next-door neighbor's 3 

yard to provide light and air to this property.  You know, 4 

how can we today say that it's okay to do it on this 5 

property, and then, you know, next week when the next-door 6 

neighbor comes in and wants to do the same, how could 7 

we deny that application? 8 

  So I guess my concern is that in the long 9 

run, the maintenance of that rear yard in some fashion 10 

for the property is important to light and air for that 11 

property, not just for the neighbors.  That's kind of 12 

what is troubling me about it. 13 

  It's not -- You know, we've heard the argument 14 

that there really isn't a lot of light and air in that 15 

rear court.  Well, the photographs that we have and the 16 

testimony we've had today is actually that there is a 17 

lot of light and air in that court.  I mean, the 18 

photographs show the back wall bathed in light. 19 

  So I'm uncomfortable with the notion of 20 

simply accepting that this is some dank rear yard that 21 

we should allow to be filled in, because it serves no 22 

useful purpose.   23 

  I think that there may be other solutions 24 

to this particular problem that haven't been explored. 25 
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  CHAIRPERSON CROSS REID:  Well, that's a 1 

possibility, and I think that the point is well taken. 2 

 That goes also to the first prong of the test as far 3 

as uniqueness is concerned.   4 

  The contention is that this particular 5 

property is unique because of the fact that the building, 6 

storage building, wraps around it, which is not like the 7 

other building -- not like any other buildings.   8 

  Now if the concern is setting a precedent, 9 

to the extent that because of the fact that a variance 10 

was given for this particular building and perhaps that 11 

the people next-door can then come and ask for a similar 12 

variance as well, I think that again you look at whether 13 

or not -- the first prong of the test, whether or not 14 

the property is unique as to the topography or the 15 

shallowness or the shape of the property and if there 16 

are any extraordinary or unusual conditions or 17 

circumstances surrounding this particular property. 18 

  So that's the case that has to be made. 19 

  MEMBER LEVY:  I guess I'd like to speak to 20 

that, because the applicant's representative made the 21 

case that the uniqueness of the property is, in fact, 22 

related to its condition of being wrapped by other 23 

buildings, and I don't see where that particular 24 

uniqueness is related at all to a hardship in expanding 25 
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the property. 1 

  Correct me if I'm off base, but I don't see 2 

that that uniqueness has any  particular impact on the 3 

property at all, aside from the fact that there is no 4 

access from that side, but the access is, in fact, provided 5 

from the other side.   6 

  CHAIRPERSON CROSS REID:  Well, then the 7 

second part is that wherein there would be caused an undue 8 

hardship or practical difficulty to comply with existing 9 

zoning regulations. 10 

  MEMBER LEVY:  And I don't see a relationship 11 

there.  I think the hardship is that they want to expand 12 

the building, and the zoning doesn't allow the building 13 

to be expanded.  So that's what we should be discussing, 14 

whether that makes the case, in and of itself.   15 

  MEMBER MAY:  I think the question, to some 16 

extent, revolves around the truly usable floor area of 17 

the property as it is, and I mean, as it is right now, 18 

it already exceeds the allowable FAR.  Somewhere in here, 19 

I think, is some information on what the actually usable 20 

FAR is or the reasonable ceiling height. 21 

  Are we trying to -- I think the hardship comes 22 

from the notion that the constraints of the property 23 

should not prevent the owner from building the allowable 24 

floor area, and with the existing building, even though 25 
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it's currently over the FAR, there is -- I mean, two-thirds 1 

of the property is not usable space. 2 

  MEMBER LEVY:  Okay.  So given -- I guess I'm 3 

unclear on that.  I understand what you're saying.  Has 4 

the applicant then demonstrated that some significant 5 

portion of the allowable FAR is not usable, because I 6 

guess I've missed that. 7 

  MEMBER MAY:  I think there were allusions 8 

to that, but -- 9 

  MEMBER GRIFFIS:  I believe it's stated in 10 

the case.  It's non-occupiable height or legal code 11 

height down below, which actually brings up a point of 12 

whether it actually counts toward the FAR. 13 

  MR. BINSTED:  Unfortunately, it does count. 14 

 I believe very little is excluded.  I believe an 15 

equipment room is only excluded if it's six feet or less, 16 

for instance.  But unfortunately, you can have a ceiling 17 

below code minimum, but it still counts toward FAR.  Only 18 

certain very limited like, as I say, sub-six feet high 19 

equipment rooms, things like that. 20 

  MEMBER LEVY:  So could I just ask a question 21 

of the applicant then? 22 

  CHAIRPERSON CROSS REID:  Sure. 23 

  MEMBER LEVY:  So what is the ceiling height 24 

of those spaces now? 25 
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  MR. BINSTED:  The first level down is about 1 

seven feet.  The lowest level has something similar to 2 

that toward the rear, and that's where the person that 3 

uses it operates.  But toward the back, that floor 4 

actually slopes up toward MacArthur.  so the rear of that 5 

space is only about six foot high, and it's not really 6 

used for anything because of that. 7 

  So we're talking basically seven foot 8 

ceilings in each case. 9 

  MEMBER LEVY:  Okay, run that by me again.  10 

In the lowest level, the space being used is toward or 11 

away from MacArthur Boulevard? 12 

  MR. BINSTED:  Away from MacArthur Boulevard 13 

where it's about seven feet high. 14 

  MEMBER LEVY:  And it gets narrower toward 15 

MacArthur Boulevard? 16 

  MR. BINSTED:  Yes.  There's some sort of 17 

piping, not totally sure, sewage connection, but 18 

something that caused the floor to be ramped up. 19 

  MEMBER LEVY;  How would the -- In the new 20 

spaces that would be constructed, would they be accessed 21 

from MacArthur Boulevard or from the alley? 22 

  MR. BINSTED:  From the - Well, the first 23 

level down, all the customers would come in through the 24 

street entrance and walk down a level to this service, 25 
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which is a skin care service. 1 

  We would provide a fire stair from that level 2 

to grade in the rear, but that's what it is, a fire stair. 3 

 Their comings and goings would be out through MacArthur. 4 

  The lowest level would be accessed via the 5 

easement. 6 

  MEMBER LEVY:  Thanks. 7 

  CHAIRPERSON CROSS REID:  Board members, let 8 

me just insert here that, if there is unreadiness, then 9 

we could take this up at our next regularly scheduled 10 

meeting.  The summary order was requested, and a bench 11 

decision was requested, but nonetheless, what I'm able 12 

to glean is that there is unreadiness.  As such, you may 13 

want to just have the decision made at the next regularly 14 

scheduled meeting. 15 

  In the interim, to give you time to go over 16 

the materials better and take into consideration the 17 

answers to the questions and then to better prepare you 18 

to make a decision at that time, you know, it's up to 19 

you as to what you feel more comfortable doing. 20 

  MEMBER GRIFFIS:  I think that's an excellent 21 

idea.  I would just want a further clarification on the 22 

answer to the last question before we move to that. 23 

  CHAIRPERSON CROSS REID:  Sure. 24 

  MEMBER GRIFFIS:  That is, what is the 25 
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circulation from the street level, what you call street 1 

level plan, to the lower levels?  So if I'm entering off 2 

of MacArthur, how do I get to the skin care? 3 

  MR. BINSTED:  Okay.  This is MacArthur.  4 

There's the storefront.  You walk in, and there is an 5 

existing stair down right there.  It's an open stair.  6 

It's not a fire stair.  That's why we are providing the 7 

fire stair for exiting purposes.  It's the way they get 8 

down now.   9 

  MEMBER GRIFFIS:  So it's basically -- The 10 

layout of this building, it's like a single tenant with 11 

different suites? 12 

  MR. BINSTED:  Yes.  But it's appropriate -- 13 

fits perfectly in this case, because the skin care and 14 

the hair cutting are similar operations. 15 

  MEMBER GRIFFIS:  Oh, sure. 16 

  CHAIRPERSON CROSS REID:  Okay.  I think 17 

that, from what we are hearing, the Board would prefer 18 

to not make a decision on this particular case today, 19 

because there are some issues that they want to have 20 

further clarified and to also look better at some of the 21 

submissions that you all submitted to get a better 22 

understanding as to what is happening and how to best 23 

proceed and, as such, this particular case will be 24 

deliberated and decided on -- Is it October 2nd?  Is that 25 
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the next meeting date? 1 

  SECRETARY PRUITT:  Correct, October 2nd. 2 

  CHAIRPERSON CROSS REID:  Okay.   3 

  MS. BAILEY;  Madam Chair, were there any 4 

submissions?  Did the Board need any submissions from 5 

the applicant?   6 

  CHAIRPERSON CROSS REID:  Is there anything 7 

that we would like to have?  I didn't remember. 8 

  MEMBER MAY:  I'd like to have a picture of 9 

the neighboring property and maybe a view of that entire 10 

court area from the right of way that leads down from 11 

MacArthur Boulevard. 12 

  MR. BINSTED:  Is that to be submitted in 13 

advance of October 2nd or on October 2nd? 14 

  SECRETARY PRUITT:  In advance. 15 

  CHAIRPERSON CROSS REID:  Is there anything 16 

else that would help you? 17 

  MEMBER LEVY:  Maybe -- Do we have a clear 18 

calculation of -- well -- 19 

  CHAIRPERSON CROSS REID:  The FAR? 20 

  MEMBER LEVY:  I was thinking -- Yes. 21 

  CHAIRPERSON CROSS REID:  And the space that 22 

is not usable vis a vis the space that is usable, so that 23 

-- 24 

  MR. BINSTED:  Well, I'm not sure usable and 25 
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non-usable means, unless you mean below the code minimum 1 

ceiling height is non-usable. 2 

  MEMBER LEVY:  Yes.  I'd like to see what 3 

percentage of the building counts toward FAR. 4 

  MR. BINSTED:  My FAR calculations are on the 5 

drawings, and they were worked out with Mr. Bello or at 6 

least he gave me the clear instructions on how to calculate 7 

it. 8 

  MEMBER LEVY:  Oh, I see that now. 9 

  MR. BINSTED:  But what I will do is I'll take 10 

-- start from those numbers and determine how much of 11 

the FAR area is below appropriate ceiling height and, 12 

therefore, I guess, non-usable. 13 

  MEMBER LEVY:  That would be helpful. 14 

  CHAIRPERSON CROSS REID:  Okay.  Any others? 15 

  MS. SANSONE:  Madam Chair, did you want the 16 

materials from the neighbors, the supporting statements 17 

that had been given to the ANC? 18 

  CHAIRPERSON CROSS REID:  That would be good 19 

to submit that as well.  Are you going to give them a 20 

timeline as to when those submissions should be in?  Okay. 21 

  SECRETARY PRUITT:  Yes.  The decision 22 

meeting is October 2nd, which is a Tuesday.  We would 23 

like to have the information in our office by October 24 

25th.  That's next Tuesday. 25 
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  MR. BINSTED:  September 25th? 1 

  SECRETARY PRUITT:  Excuse me, September.  2 

Is that a hardship for you?   3 

  MR. BINSTED:  No. 4 

  SECRETARY PRUITT:  Great.  So a decision -- 5 

All information should be submitted by the 25th, for a 6 

decision a week later. 7 

  MR. BINSTED:  The 2nd is a Tuesday? 8 

  SECRETARY PRUITT:  Correct. 9 

  CHAIRPERSON CROSS REID:  Okay, thank you. 10 

  Before taking the next and the last case of 11 

the morning, let me make a couple of announcements, one 12 

of which -- Those persons that -- I will make this 13 

announcement again.  Those persons who are here for the 14 

Penn-Branch case, Number 16753 application -- are there 15 

people here for that particular case? 16 

  All right.  That case -- My understanding 17 

is that case is going to be postponed.  It will be 18 

continued. 19 

  SECRETARY PRUITT:  Madam Chair, there is a 20 

request for a postponement, but -- 21 

  CHAIRPERSON CROSS REID:  There is a request 22 

for a postponement. 23 

  SECRETARY PRUITT:  -- but there is also 24 

request -- opposition to the postponement by a couple 25 
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of groups. 1 

  CHAIRPERSON CROSS REID:  Well, just one 2 

second, please.  Hold one second.   3 

  (Off the record at 1:30 p.m.; back on the 4 

record at 1:07 p.m.) 5 

  CHAIRPERSON CROSS REID:  All right.  Excuse 6 

me.  There is opposition to this case that we were not 7 

aware of.  So let me basically correct my earlier 8 

statement. 9 

  What we will do, given the fact that it is 10 

one o'clock -- it's after one o'clock.  We do have one 11 

more case of the morning.  But before we take that last 12 

case of the morning, we want to dispose of the issue of 13 

this Penn-Branch case Number 16753 at this time, and then 14 

we will finish up the morning session, if everyone is 15 

in agreement with that. 16 

  So that means then that as a preliminary 17 

matter, we could take up 16753 out of sequence.  So Mr. 18 

Quinn, are you affiliated with that particular case?  19 

Okay.  Then please come forward, and anyone else who is 20 

here to ask for a postponement or to oppose the 21 

postponement of this particular case, please come 22 

forward, any party or ANC.  We haven't given party status. 23 

 Any ANC members or any attorneys for the opposition?  24 

Okay.   25 
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  All right.  The Penn-Branch Civic 1 

Association represented by -- Is there a representative 2 

of the Penn-Branch Civic Association?  All right.  Okay, 3 

now you have requested -- You are opposed to the request 4 

for postponement?  Okay.  Speak into the microphone. 5 

  Now we just understand that we just got this 6 

just within a few minutes ago, this letter of opposition, 7 

and as such, there are a couple of things.  One is that 8 

have you requested party status? 9 

  MS. PAUL:  Yes.  Penn-Branch submitted, 10 

hand carried to the Board of Zoning party status. 11 

  CHAIRPERSON CROSS REID:  Was it timely 12 

filed? 13 

  MS. PAUL:  It was filed timely. 14 

  MEMBER GRIFFIS:  Could we have the person 15 

identify herself for the record? 16 

  MS. PAUL:  My name is Alberta Paul, Co-Chair 17 

of the Public Works Committee of the Penn-Branch Citizens 18 

Civic Association. 19 

  CHAIRPERSON CROSS REID:  All right.  20 

Requesting party status was the Penn-Branch Civic 21 

Association, DuPont Park Civic Association. 22 

  MR. SHANNON:  I'm Matthew Shannon, and I 23 

represent DuPont Park Civic Association. 24 

  CHAIRPERSON CROSS REID:  Okay, and Sarah 25 
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Boyd and Sally Thornton.  Okay, first before we can 1 

proceed, we need to take care of the matter of party 2 

status.   3 

  MR. SHANNON:  Madam Chair, my question is 4 

whether we need to engage actually in granting or 5 

reviewing party status at this point or can we take up 6 

the request for postponement and opposition to the 7 

postponement as a preliminary matter to this case. 8 

  CHAIRPERSON CROSS REID:  Right.  But the 9 

opposition -- the request for opposition comes from a 10 

person who would be a party, who has not been party status 11 

yet.   12 

  MEMBER GRIFFIS:  I guess that's my question 13 

of regulation and what we have to.  So you're saying we 14 

have to establish party status. 15 

  CHAIRPERSON CROSS REID:  Right, because  16 

then they can request -- Then they can be opposed to.  17 

I think that at this time what we may want to do in regard 18 

to the Penn-Branch Civic Association who has requested 19 

-- who was in opposition.  That is the only information 20 

that we have in opposition. 21 

  So I think that the thing to do is to take 22 

up party status in regard to them only, and then the other 23 

persons we can do at that time or at the time we hear 24 

the case.  What do you think? 25 
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  MR. SHANNON:  Madam Chair, if I may, on 1 

behalf of DuPont Park Civic Association, the party status 2 

issue is very important, because we did not receive notice 3 

of a request for the postponement.  Indeed, if we had 4 

party status, perhaps we would have received some notice 5 

of a request for a postponement. 6 

  That's why delineation of party status is 7 

very important. 8 

  CHAIRPERSON CROSS REID:  I understand.  All 9 

right.  Well, Board members, do you want to just take 10 

that up at this time, the party status issues?  Well, 11 

might as well.   12 

  MEMBER GRIFFIS:  Yes.   13 

  CHAIRPERSON CROSS REID:  We will do that now. 14 

 This is just a little irregular.  So just kind of bear 15 

with us in trying to move along with this. 16 

  Now the issue of party status as it pertains 17 

to Penn-Branch Citizens Association, Board members? 18 

  SECRETARY PRUITT:  Madam Chair, just for 19 

information, I think that it's 73 in your file. 20 

  CHAIRPERSON CROSS REID:  Okay, Exhibit 73? 21 

  SECRETARY PRUITT:  Actually, on your summary 22 

sheet, all the exhibits are listed.  So you can easily 23 

identify them. 24 

  CHAIRPERSON CROSS REID:  I have them.  All 25 
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right, now in regard to the Penn-Branch Civic Association, 1 

do you want to say a few words as to why you think you 2 

should receive party status? 3 

  MS. PAUL:  Yes.  The location where the 4 

proposed project is to be constructed embeds multiple 5 

community groups, and Penn-Branch is one of them in terms 6 

of the local geography of that area. 7 

  Many members of our Association are directly 8 

impacted by this proposed project.  In addition, we have 9 

been working very closely with the local government, along 10 

with DuPont Park and other associations, to enhance 11 

community services that will be impacted if this 12 

construction is allowed, i.e., specifically, the 13 

elimination of parking spaces required for the new D.C. 14 

Government Service Centers that are located in the rear 15 

of the shopping center. 16 

  CHAIRPERSON CROSS REID:  All right.  Board 17 

members, what is your pleasure as to this particular 18 

application? 19 

  MEMBER LEVY:  Could I just ask a question, 20 

Madam Chair?  Just because I didn't -- Maybe I didn't 21 

understand what you said.  So your members of your civic 22 

league live adjacent to the property in question? 23 

  MS. PAUL:  Yes. 24 

  MEMBER LEVY:  Okay, thanks. 25 
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  CHAIRPERSON CROSS REID:  Okay.  Yes? 1 

  MEMBER LEVY:  I'm okay with that. 2 

  CHAIRPERSON CROSS REID:  I would move that 3 

we grant party status to Penn-Branch Citizens Civic 4 

Association. 5 

  MEMBER GRIFFIS:  Second. 6 

  CHAIRPERSON CROSS REID:  Okay, all in favor? 7 

 All right, DuPont Park Civic Association?  I'm sorry, 8 

record the vote. 9 

  MS. BAILEY:  The vote is recorded as four 10 

to one to zero to approve the Penn-Branch Citizens Civic 11 

Association as a party to the case.  The motion was made 12 

by Ms. Reid, seconded by Mr. Griffis, Mr. Levy and Mr. 13 

May in agreement. 14 

  SECRETARY PRUITT:  Excuse me.  I believe, 15 

Madam Chair, then the vote would be four-zero-one.  Was 16 

anybody in opposition?   17 

  MS. BAILEY:  I stand corrected. 18 

  SECRETARY PRUITT:  I wasn't sure.  Thank 19 

you. 20 

  CHAIRPERSON CROSS REID:  All right, thank 21 

you.  Go ahead, DuPont Park. 22 

  MR. SHANNON:  DuPont Park Civic Association 23 

represents 20 homeowners whose properties are within ten 24 

feet of this tower.  Our community abuts the Penn-Branch 25 
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neighborhood, and our property owners would be, in fact, 1 

impacted if, in fact, this Board were to rule on this 2 

application favorably. 3 

  As well, we are also located in part in ANC 4 

7B-07, which is the affected community. 5 

  CHAIRPERSON CROSS REID:  Okay, any 6 

questions, Board members? 7 

  MEMBER GRIFFIS: Are you within the 8 

Penn-Branch Citizens Civic Association geography? 9 

  MR. SHANNON:  No.  We adjoin the Penn-Branch 10 

Citizens Association.  We are the next civic association 11 

over, but we are still within the same ANC 7B-07 single 12 

member district which is impacted. 13 

  MEMBER GRIFFIS:  Which of the associations 14 

actually has this site in question? 15 

  MR. SHANNON:  The DuPont Park Civic 16 

Association. 17 

  MEMBER GRIFFIS:  I see.  All right, I 18 

misunderstood that from the Penn-Branch.  No other 19 

questions, Madam Chair. 20 

  CHAIRPERSON CROSS REID:  Okay.  Vote?  21 

Okay, motion? 22 

  MEMBER LEVY:  I move to grant party status 23 

to the DuPont Park Civic Association. 24 

  CHAIRPERSON CROSS REID:  Okay, second? 25 
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  MEMBER MAY:  Second. 1 

  CHAIRPERSON CROSS REID:  All right, all in 2 

favor?  All right.  Then record the vote, please. 3 

  MS. BAILEY:  Who seconded the motion? 4 

  CHAIRPERSON CROSS REID:  May. 5 

  MS. BAILEY:  Mr. May?  Okay.  The vote is 6 

recorded as four-zero-one to approve the DuPont Park Civic 7 

Association as a party to the case.  The motion was made 8 

by Mr. Levy, seconded by Mr. May, Ms. Reid and Mr. Griffis 9 

in agreement, Ms. Renshaw not present, not voting. 10 

  CHAIRPERSON CROSS REID:  Thank you.  Next 11 

would be Sarah Boyd. 12 

  MS. BOYD:  Present. 13 

  CHAIRPERSON CROSS REID:  Okay.  Ms. Boyd, 14 

would you give us the reasons for requesting party status 15 

and how you are more -- how your receiving party status 16 

-- how you are more aggrieved than anyone else or more 17 

affected than anyone else. 18 

  MS. BOYD:  First of all, that is my community 19 

in which I reside for the last 35 years.  Secondly, I 20 

am the ANC person representing that particular area in 21 

which the proposed tower is to be constructed, and I am 22 

the ANC single member - that is my ANC single member 23 

district. 24 

  CHAIRPERSON CROSS REID:  Now how close is 25 
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your property to the -- 1 

  MS. BOYD:  My property is approximately 2 

three blocks from there, and I am on Highwood Drive. 3 

  CHAIRPERSON CROSS REID:  What you have to 4 

demonstrate is how you are more affected than anyone else 5 

in that area or within your ANC, because your ANC 6 

automatically has party status. 7 

  MS. BOYD:  How I am more affected than 8 

anybody else?  For example, the people on O Street maybe, 9 

you mean, or other than who? 10 

  CHAIRPERSON CROSS REID:  Other people in 11 

your community. 12 

  MS. BOYD:  In my community?  The way I deem 13 

it -- perhaps this is not the answer to your question 14 

-- we all are seriously affected by this. 15 

  CHAIRPERSON CROSS REID:  Well, that's what 16 

I'm saying, Ms. Boyd.  Now I understand, certainly, your 17 

concern.  Nonetheless, party status is -- It is something 18 

that is given to persons who have a special situation 19 

or that someone -- they are more affected or more aggrieved 20 

than the rest of the community, and we do have now DuPont 21 

Park Civic Association and Penn-Branch Citizens 22 

Association.  So those two -- 23 

  MS. BOYD:  And I am Penn-Branch Citizens 24 

Association. 25 
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  CHAIRPERSON CROSS REID:  Okay.  Then you can 1 

be represented through them. 2 

  MS. BOYD:  I am the Penn-Branch Association. 3 

  CHAIRPERSON CROSS REID:  Okay.  Well, then 4 

what I'm saying is that you are already represented.  5 

You've already been given party status. 6 

  MS. BOYD:  Oh, yes.  Okay.   7 

  CHAIRPERSON CROSS REID:  Would you want to 8 

retract your request for party status? 9 

  MS. BOYD"  Would I like to do what? 10 

  CHAIRPERSON CROSS REID:  Retract it? 11 

  MS. BOYD:  No, indeed.  I want to be a party. 12 

 I mean, I'm late, but I couldn't -- 13 

  CHAIRPERSON CROSS REID:  All right, but you 14 

are already a party.  You've already got that. 15 

  MS. BOYD:  Oh, all right.  Thank you. 16 

  MEMBER GRIFFIS:  And it's duplicated, Madam 17 

Chair, as she is an ANC member and also part of the civic 18 

association. 19 

  CHAIRPERSON CROSS REID:  Exactly. 20 

  MEMBER GRIFFIS:  Therefore, if she's not 21 

removing her request for party status, I would move that 22 

we deny the request for party status from Ms. Boyd as 23 

an individual, and I would just make the comment after 24 

the second. 25 
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  MEMBER LEVY:  I'll second. 1 

  CHAIRPERSON CROSS REID:  All in favor? 2 

  MS. BAILEY:  The vote is recorded as 3 

four-zero-one to deny Ms. Sarah Boyd party status.  4 

Motion made by Mr. Griffis, seconded by Mr. May, Ms. Reid 5 

and Mr. Levy in agreement, Ms. Renshaw not present. 6 

  CHAIRPERSON CROSS REID:  Comment? 7 

  MEMBER MAY:  Seconded by Mr. Levy. 8 

  CHAIRPERSON CROSS REID:  Mr. Griffis, 9 

comment? 10 

  MEMBER GRIFFIS:  Just to reiterate the 11 

comment that it's obvious that you have a party status 12 

in this and will be an integral part of pulling this case 13 

together, but just as an individual -- 14 

  MS. BOYD:  Well, I wasn't speaking 15 

individually.  I was speaking -- 16 

  CHAIRPERSON CROSS REID:  Okay.  Well, you 17 

are represented two ways.  You know, you got your ANC, 18 

and you also have the Penn-Branch Civic Association.  19 

So you are covered.   Okay, thank you. 20 

  MS. BOYD:  Thank you. 21 

  CHAIRPERSON CROSS REID:  All right, Ms. 22 

Sally Thornton. 23 

  MS. THORNTON:  Yes.  I live within 200 feet 24 

of the proposed site of the monopole, along with 17 other 25 
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homes in the 3200 block of O Street, S.E.  So I have a 1 

grave interest in this hearing. 2 

  CHAIRPERSON CROSS REID:  Okay.  Then, Ms. 3 

Thornton, the same question goes to you.  How are you 4 

more aggrieved or more affected than the other 17 persons 5 

that you are referring to or the other -- 6 

  MS. THORNTON:  It's almost equal. 7 

  CHAIRPERSON CROSS REID:  Okay.  Then the 8 

same thing pertains to you.  Are you also represented 9 

by the Penn-Branch Civic Association or DuPont Park Civic 10 

Association? 11 

  MS. THORNTON:  I am a member of the 12 

Penn-Branch Civic Association. 13 

  CHAIRPERSON CROSS REID:  All right.  Then 14 

you are in the same category as Ms. Boyd. 15 

  MS. THORNTON:  But I'm an individual who 16 

lives on the affected street. 17 

  CHAIRPERSON CROSS REID:  We understand.  We 18 

understand.  Nonetheless, party status is for -- For 19 

example, if you were abutting that particular site, if 20 

you were like right next-door to it or if there was 21 

something special about your interest that no one else 22 

had, then you would be given individual party status.  23 

Other than that, then you would fall into the same category 24 

with -- you would be represented by Penn-Branch.  Okay, 25 
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thank you. 1 

  So would you like to retract your request? 2 

  MS. THORNTON:  Excuse me? 3 

  CHAIRPERSON CROSS REID:  Would you like to 4 

retract your request for individual party status? 5 

  MS. THORNTON:  How do you do that? 6 

  CHAIRPERSON CROSS REID:  Just say I retract 7 

it. 8 

  MS. THORNTON:  Yes. 9 

  CHAIRPERSON CROSS REID:  Okay.  Then thank 10 

you very much.  All right, now that's all the party status 11 

that we have.  I'm sorry, sir, I don't -- Could you explain 12 

to me what your position is here? 13 

  MR. ROSE:  My name is Brad Rose.  I live at 14 

3201 O Street.  I own Lot Number 841 which abuts 840 where 15 

they are planning to build the tower. 16 

  CHAIRPERSON CROSS REID:  Have you applied 17 

for party status? 18 

  MR. ROSE:  No. 19 

  CHAIRPERSON CROSS REID:  Okay.  The 20 

procedures require that that request would have to have 21 

been in -- what is it, 14 days? -- 14 days prior to today. 22 

 Nonetheless, again you still have DuPont Park Civic 23 

Association and Penn-Branch Citizens Association who have 24 

party status and the ANC as well. 25 
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  MR. ROSE:  Okay, I withdraw. 1 

  CHAIRPERSON CROSS REID:  Okay.  You, ma'am? 2 

 Are you in the same category? 3 

  MS. MORGAN:  Yes, I am.  I'm Barbara Morgan, 4 

and I'm in the same.  It will be directly next to my house 5 

where they are planning on building this. 6 

  CHAIRPERSON CROSS REID:  Unfortunately, you 7 

really should have done that.  You really should have 8 

submitted to us -- I don't know if you got the information 9 

that went out to everyone within 200 feet of the property 10 

as to your being able to submit an application to us for 11 

party status, but certainly that should have been done 12 

and, unfortunately, it wasn't.  But had that been done, 13 

then I'm pretty certain that you would have been granted 14 

party status, because you do have a unique situation that 15 

would make you more aggrieved than most other people in 16 

that community. 17 

  MEMBER GRIFFIS:  Madam Chair, can I make a 18 

comment?  I think, just for the basic understanding of 19 

what party status is, it's a higher level of status within 20 

the case itself which is allowed cross-examination of 21 

witnesses.  As individuals, everyone has the opportunity 22 

to come testify. 23 

  So we are not excluding -- Because you aren't 24 

in a party status, the point is, you are not excluded 25 
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from participating within this case.  But the party 1 

status has with it certain liberties or actions  that 2 

it can take.  Is that clear? 3 

  MS. MORGAN:  Yes, it's clear.  So that I'll 4 

leave it up to our attorney then, Matt Shannon.  He will 5 

represent us. 6 

  CHAIRPERSON CROSS REID:  Right, and like Mr. 7 

Griffis said, everyone can testify.  However, I would 8 

suggest that, because of the fact of your particular 9 

situation, that you do ask Mr. Shannon to please make 10 

sure that you receive information as he receives it 11 

pertaining to this particular case, because that also 12 

is what party status says.  Everything that is served 13 

on -- that all submissions are served on all the parties 14 

in the case.  So that's something else that you may want 15 

to talk to him about doing.  Yes? 16 

  MR. SHANNON:  Thank you, Madam Chair. 17 

  CHAIRPERSON CROSS REID:  All right then.  18 

Now that we have established party status, we are through 19 

with that, let's move to Mr. Quinn, your motion. 20 

  MR. QUINN:  Thank you.  Madam Chairperson, 21 

members of the Board, first good afternoon.  My name is 22 

Wayne Quinn with Christine Shiker of Holland & Knight 23 

law firm.  We represent the applicant in this BZA 24 

application, 16753, which is a special exception for a 25 
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monopole antenna behind the Penn-Branch shopping center 1 

at Penn Branch and Pennsylvania Avenue -- Pennsylvania 2 

Avenue and Branch Avenues, S.E. 3 

  We respectfully request a postponement of 4 

the hearing, and we filed that request as soon as we were 5 

in a position to make that judgment last -- I guess it 6 

came in yesterday, and we tried our best to notify all 7 

parties that we would be requesting this, and we were 8 

requesting this postponement, both pro and con, I might 9 

say. 10 

  There are several bases for our request.  11 

The main one is the untimely and late filing of the Office 12 

of Planning report that effectively gave us one day.  13 

It was filed -- We received it by FAX at 4:46 on Tuesday 14 

evening, leaving effectively one day to prepare our 15 

testimony and our case in response to that. 16 

  I will say that we met with the Office of 17 

Planning twice.  We met with them initially to find out 18 

what the issues were, and then after that we went through 19 

a process of addressing those issues, and after that 20 

meeting we did not know the position of the Office of 21 

Planning, frankly had assumed that we had answered the 22 

issues. 23 

  Nevertheless, the report was filed, as I've 24 

stated.  Under the DCAPA, as you all are well aware, there 25 
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is a requirement to have the opportunity and a reasonable 1 

time to respond to issues in the case, and that's very 2 

important here, because it's the Office of Planning's 3 

report that you all rely upon as an agency of the District 4 

of Columbia. 5 

  It's essential in this case to address some 6 

of those issues that have been raised, which are new 7 

issues, ones that we had not -- had not been raised 8 

previously by the Office of Planning, and some of those 9 

are factual issues, and at least two are legal issues. 10 

  So as the DCAPA says, we are entitled to have 11 

full notice and the opportunity to gear our case to the 12 

issues that have been raised (quote) "for a full and true 13 

disclosure of the facts."  As I've indicated before, it's 14 

not just the facts that have been raised by issues in 15 

the Office of Planning report, but it's also two legal 16 

issues, and I can get into those in more detail if you 17 

wish me to. 18 

  The second basis is one which is fairly normal 19 

in this type of case.  While we feel fortunate to have 20 

the ANC vote in support, which is in the record, during 21 

this postponement period, as you can see, there are a 22 

lot of people in opposition, and we value their concerns 23 

and would like to take as much action as we can to try 24 

to address those concerns, and we are prepared to do that 25 
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during that period of time. 1 

  The third basis is that, because of the 2 

Board's agenda today and the length of the testimony that 3 

would occur in this case, it's very clear to me from past 4 

experience that there is no way that this case would be 5 

finished.   6 

  The Zoning Commission, I understand has a 7 

seven o'clock hearing tonight in this room, and I don't 8 

see that there is any way that -- We might not even get 9 

started, because you have three other cases that are set 10 

for this afternoon -- this morning and this afternoon 11 

agenda before our case. 12 

  So we might not even get started.  But those 13 

are the three bases for the postponement, and we are very 14 

hopeful that the Board will grant that.  We are hopeful 15 

that we can meet further with the citizens associations 16 

that have just been made party, and we want to continue, 17 

of course, the support with the ANC. 18 

  So we respectfully request a postponement 19 

of this hearing. 20 

  CHAIRPERSON CROSS REID:  Thank you, Mr. 21 

Quinn.  All right, Mr. Shannon. 22 

  MR. SHANNON:  Yes,  Madam Chair and members 23 

of the Board, I certainly would like to know what legal 24 

issues there are which need to be explored, because, 25 
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clearly, you need time to do whatever legal research.   1 

  We don't believe that the facts have changed 2 

with respect to this application.  We did not receive 3 

notice, and I guess it would be obvious and clear, since 4 

we were just granted party status just a few minutes ago, 5 

that we did not receive proper notice. 6 

  That is a concern, because the community is 7 

here.  We have, in fact, employed some experts in the 8 

area of city planning and architecture to be with us today. 9 

 So it would be at some cost that we would have to 10 

reschedule and retool to come to present the case properly 11 

to the Board.  But, clearly, if there are legal issues 12 

which need to be explored, then we certainly would 13 

understand that.  But we do oppose the granting of a 14 

postponement for the reasons stated. 15 

  CHAIRPERSON CROSS REID:  Mr. Shannon, are 16 

those the only reasons that you are objecting to the 17 

request for postponement?  In the letter that was 18 

submitted to us, there were some other issues that were 19 

raised. 20 

  MR. SHANNON:  I don't know that the letter 21 

came from the DuPont Park Civic -- 22 

  CHAIRPERSON CROSS REID:  Oh, I'm sorry.  All 23 

right, now.   24 

  MS. RICHARDS:  Yes.  I'm prepared to address 25 
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the arguments.  1 

  MS. BAILEY:  Excuse me.  Please identify 2 

yourself. 3 

  MS. RICHARDS:  Laura Richards, Penn-Branch 4 

Citizens Civic Association. 5 

  Penn-Branch objects on three grounds.  We 6 

find the request untimely.  A lot of us have already taken 7 

off from work.  We object on the grounds that the 8 

applicant needs to reach a reconciliation with the Office 9 

of Planning. 10 

  It's not required that an applicant and the 11 

Office of Planning speak with a single voice. Finally, 12 

we object to the really contumacious conduct of the 13 

applicant's employee in calling a number of residents 14 

last night and informing them that the hearing had been 15 

canceled. 16 

  We think that that kind of conduct is a 17 

sufficient ground to deny the relief sought.  Only this 18 

Board has the authority to cancel a hearing.  So we think 19 

either of those three grounds is a sufficient basis to 20 

deny the postponement. 21 

  CHAIRPERSON CROSS REID:  Okay, let's take 22 

this one, one at a time.  First of all, the issue of 23 

timeliness:  You are saying that you don't think that 24 

you all had enough time to respond to this request? 25 
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  MS. RICHARDS:  No.  We got -- First of all, 1 

the Board itself did not get the motion to postpone until 2 

5:21 p.m. last night.  The residents who had requested 3 

party status received notice around eight o'clock last 4 

evening, various times during the evening, roughly around 5 

eight o'clock. 6 

  By this time, residents had already prepared 7 

their testimony, prepared their schedules, rearranged 8 

their schedules, used their hard earned annual leave in 9 

many cases.  We think that the Board should go forward 10 

to avoid the great inconvenience to the neighbors who 11 

want to appear to participate. 12 

  CHAIRPERSON CROSS REID:  Ms. Richards, who 13 

called you -- Who called the citizens association to say 14 

that the hearing had been canceled? 15 

  MS. RICHARDS:  The citizens association did 16 

not receive a call like that.  The citizens association 17 

was properly noticed of the motion.  Another employee, 18 

a Charon, I believe, of SBA Properties called a number 19 

of residents and said the hearing has been canceled. 20 

  The applicant's attorney did not make that 21 

call.  An employee of the applicant made those calls, 22 

and would everyone who received one of those cancellation 23 

calls please raise their hand?   24 

  I would say the President of the Penn-Branch 25 
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Citizens Association has raised his hand.  Ms. Morgan 1 

of DuPont Park who is most immediately affected received 2 

such a call.  Where was the other hand?   3 

  CHAIRPERSON CROSS REID:  Okay, we get the 4 

drift of it.  Thank you.  Thank you very much.  Now let 5 

me ask you one other question.  For the Penn-Branch 6 

Citizens Association, this letter is signed by who? 7 

  MS. RICHARDS:  I signed it as a member of 8 

the Association officer.  The officers are empowered to 9 

act for the Association in this matter.  Ms. Paul is our 10 

agent for service of process in this matter.  So that 11 

only one member need be served, and all of the officers 12 

are empowered to act for the Association. 13 

  CHAIRPERSON CROSS REID:  Okay.  Now let us 14 

deal with this issue of timeliness.  Two things:  One 15 

is in regard to the Office of Planning report.  The Office 16 

of Planning report came in on the 18th? 17 

  MS. RICHARDS:  That's correct. 18 

  CHAIRPERSON CROSS REID:  And it was received 19 

by the applicant when? 20 

  MR. QUINN:  4:46 p.m. on the 18th. 21 

  CHAIRPERSON CROSS REID:  Okay.  You contend 22 

that that was not ample enough time for you to be able 23 

to adequately respond to their position? 24 

  MR. QUINN:  That's right, and in fact, we 25 
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filed our motion to postpone the next day. 1 

  CHAIRPERSON CROSS REID:  Okay.  Now 2 

timeliness in regard to the notification to the civic 3 

association -- that was when did you receive notice? 4 

  MS. RICHARDS:  We received notice last night 5 

around 8:00 p.m.   6 

  CHAIRPERSON CROSS REID:  Received notice of 7 

the -- 8 

  MS. RICHARDS:  Request for postponement, 9 

yes. 10 

  CHAIRPERSON CROSS REID:  Okay, eight o'clock 11 

last night.  All right, now Mr. Quinn, your request for 12 

postponement was dated September 19th, which is 13 

yesterday. 14 

  MR. QUINN:  Yes, one day after we received 15 

the OP report. 16 

  CHAIRPERSON CROSS REID:  Okay.   17 

  MR. QUINN:  In fact, not even a full day. 18 

  CHAIRPERSON CROSS REID:  Okay.  And then 19 

someone -- Mr. Quinn, do you know anything about this? 20 

 Did you direct or do you know whether or not your 21 

applicant directed anyone to call the citizens to tell 22 

them that the hearing had been canceled? 23 

  MR. QUINN:  Yes.  Two things:  One, my 24 

associate notified some people, but I think -- 25 
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  CHAIRPERSON CROSS REID:  Notified them of 1 

what? 2 

  MR. QUINN:  That we had filed a request for 3 

postponement.  She's not here right now, but the other 4 

person that has been identified is Charon  Robinson -- 5 

Sharon -- No, I mean, the other name -- Roberson, who 6 

is here, made no phone calls, and that is, I think, the 7 

person that was identified. 8 

  CHAIRPERSON CROSS REID:  Wait a minute.  You 9 

are saying there's a Charon Roberson and a Sharon 10 

Robinson?  Two different people? 11 

  MR. QUINN:  Yes, two different people.  I 12 

don't know what Sharon Robinson did.  I'd have to -- I 13 

don't know. 14 

  CHAIRPERSON CROSS REID:  Okay, who called 15 

the person that you are referring to, Ms. Richards? 16 

  MS. RICHARDS:  Ms. Morgan, would you step 17 

forward, please.   18 

  MR. QUINN:  Sharon Robinson is here -- 19 

Roberson is here. 20 

  MS. MORGAN:  My call was received by Ms. 21 

Robinson.  She called my house and left a message. 22 

  CHAIRPERSON CROSS REID:  Is she here?  Is 23 

Sharon Robinson here?  Okay.  So Sharon Robinson is the 24 

person who called? 25 
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  MS. MORGAN:  Yes, and she left her telephone 1 

number. 2 

  CHAIRPERSON CROSS REID:  How is she 3 

affiliated with -- 4 

  MR. QUINN:  She has been helping SBA in terms 5 

of community outreach.  I don't know -- 6 

  CHAIRPERSON CROSS REID:  Okay.  Did anyone 7 

authorize her to make a phone call of that nature? 8 

  MR. QUINN:  Not of that nature; of the notice 9 

of postponement, yes.  Now -- 10 

  CHAIRPERSON CROSS REID:  It sounds like -- 11 

What it sounds like happened was that there was a breakdown 12 

in communication wherein it was interpreted that the 13 

motion or the request for the postponement meant that 14 

the hearing would be automatically canceled, which is 15 

not the case. 16 

  MR. QUINN:  Right. 17 

  CHAIRPERSON CROSS REID:  And just like the 18 

game "Gossip," you know, once it starts with one person, 19 

then it gets to the next person and the next person, and 20 

it keeps changing until at the end the story is altogether 21 

different.  That's what appears to have happened, but 22 

not surprisingly, given the short time frame, the window 23 

of time that was set forth before the hearing. 24 

  I guess panic may have set in, and phone calls 25 
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were made, and you were putting in the motion and all 1 

of that, and as a result, here we are with the situation. 2 

 Whether or not we have -- We have to determine whether 3 

or not we feel that, given the time, was there adequate 4 

enough time for the applicant to prepare for today's 5 

hearing, given the fact that the Office of Planning -- 6 

and Office of Planning, Ms. Maxine Brown-Roberts, were 7 

you the one who was the Office of Planning representative 8 

on this case? 9 

  MS. STEINGASSER:  No, ma'am.  That would be 10 

me, Jennifer Steingasser. 11 

  CHAIRPERSON CROSS REID:  Okay.  Now, Ms. 12 

Steingasser, could you please tell us why was the report 13 

late -- so late? 14 

  MS. STEINGASSER:  There were still several 15 

issues that we were working out and, as Mr. Quinn stated, 16 

we had met with the applicant.  Then we also had still 17 

meetings with the neighborhood, and we were still working 18 

out the information and formulating our position and 19 

recommendation, and it did run into -- ran into being 20 

late. 21 

  CHAIRPERSON CROSS REID:  Well, okay.  Well, 22 

I guess you didn't take into consideration that that 23 

submission of denial would have caused some type of a 24 

response by the applicant, given the fact that it's a 25 
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highly contentious case. 1 

  MS. STEINGASSER:  Yes, ma'am. 2 

  CHAIRPERSON CROSS REID:  And you have now 3 

taken the position in opposition to or to deny -- to 4 

recommend to us that it be denied.  Then the time frame 5 

for them to be able to react to that was very negligible, 6 

wasn't it? 7 

  MS. STEINGASSER:  I don't know.  I don't 8 

know what their -- but I do know OP is very aware that 9 

this case is extremely controversial, and no matter what 10 

our position was, it was going to cause a reaction.  11 

That's why we spent as much time as we possible could 12 

working out our recommendation. 13 

  CHAIRPERSON CROSS REID:  Okay.  Well, then 14 

I guess we have to look at whether or not we feel that, 15 

given the circumstances, the issue of timeliness and also 16 

the miscommunication, whether or not that would warrant 17 

a continuation, one; and two, would the -- and I think 18 

this is more importantly -- would the continuation to 19 

allow the community and the applicant to be able to try 20 

to get together to meet and try to reconcile their 21 

differences -- would that time allow the situation to 22 

abate to the extent that perhaps, if it were postponed, 23 

we would hear a different case. 24 

  MS. RICHARDS:  Penn-Branch is not of the view 25 
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that a one month postponement would be a material aid 1 

in resolving this amicably, because we have raised a 2 

number of objections, and I think that anything that would 3 

be acceptable would be a wholly different project. 4 

  If the applicant wishes to reach an amicable 5 

arrangement, as far as the community is concerned, it 6 

would appear to us that the appropriate means of 7 

proceeding would be a withdrawal of this application and 8 

then a new beginning. 9 

  So I don't see the point of waiting another 10 

month.  I think Ms. Paul has additional views. 11 

  SECRETARY PRUITT:  Excuse me, Madam Chair. 12 

 Excuse me.  I just want to put in a point of information. 13 

  The first available hearing date would not 14 

be until November 20th.  So just to give you an idea, 15 

if we were to reschedule, that would be the first available 16 

time. 17 

  MS. PAUL:  I received -- My position is a 18 

postponement is not necessary or appropriate for several 19 

reasons.  One, as the Office of Planning indicated, they 20 

have met and did due diligence with both sides on this 21 

issue over the last two or three months, and it hasn't 22 

been a one-sided meeting where they met with them and 23 

wouldn't meet with us. 24 

  As they have indicated and as the party beside 25 
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me indicated, they were able to go back to the Office 1 

of Planning and discuss some things and shake some things 2 

out.   3 

  I think that, if in fact this report had 4 

indicated that it was in favor or made a recommendation 5 

for allowing these parties to construct this tower, there 6 

would not have been, clearly, a request to postpone or 7 

to delay.   8 

  I also feel as a community member who works 9 

very hard with most of the citizens in the southeast 10 

quadrant and specifically Penn-Branch that we have met 11 

over 17 times since we first became aware of this proposed 12 

project, and we cannot imagine today or 50 days from now 13 

that we would change our minds. 14 

  The construction is less than 25 feet from 15 

homes, from properties, and so it makes it very difficult 16 

for someone to envision waking up with a 130-foot, 17 

140-foot tower in their backyards.  I don't believe a 18 

delay is appropriate.  I again reiterate, if in fact the 19 

report had said, yes, build this, there wouldn't have 20 

been a request. 21 

  I received my notice by Pony Express, for 22 

lack of a better term, at 8:00 p.m., and it clearly annoyed 23 

me that it stated that it felt that they could come back 24 

to the community and deal with some things and perhaps 25 
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get us to change our minds.  We are committed to the rights 1 

of the individuals who are 200 feet near this property. 2 

  We are committed that the local government 3 

has said they wanted to build multiple services in that 4 

shopping center, and we realize that if we were to support 5 

this, then the local government would be remiss in terms 6 

of operating at a full capacity, because there would be 7 

a removal of additional properties. 8 

  We further want to say that we have always, 9 

from Day One, sought the truth, the facts in this case 10 

from SBA Properties.  We have found over and over again 11 

that they have misled us. 12 

  CHAIRPERSON CROSS REID:  Okay.  Now let's 13 

not get into the merits of the case. 14 

  MS. PAUL:  Okay.  The merits of the request 15 

is what I'm trying to bring closure on, because the quote 16 

in the letter says that, if you grant me this chance to 17 

do this 30 days from now, we will be able to go back to 18 

the community and get a different decision or support 19 

level from the community. 20 

  I want to say unequivocally that DuPont Park, 21 

Penn-Branch, the members 200 feet will not change their 22 

minds.  Whether it's real or imagined  issues around 23 

health or the aesthetics, we will not change our minds 24 

about this project. 25 
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  MEMBER GRIFFIS:  Madam Chair, if I could.  1 

I think that point is well taken, and I think we don't 2 

want to step too far into the testimony. 3 

  CHAIRPERSON CROSS REID:  Okay. Where does 4 

it say that in the letter? 5 

  MS. PAUL:  I'm sorry. 6 

  CHAIRPERSON CROSS REID:  In the letter that 7 

you are quoting when they said, if we grant them the time, 8 

that they would come back to the community, what you just 9 

read.  Where is that coming from? 10 

  MS. PAUL:  From the letter that they sent. 11 

 Also, I understand, from -- LLP sent by Express Mail. 12 

  CHAIRPERSON CROSS REID:  What letter are you 13 

referring to, September 19th? 14 

  MS. PAUL:  The letter last night. 15 

  CHAIRPERSON CROSS REID:  September 19th? 16 

  MS. PAUL:  Yes, ma'am. 17 

  CHAIRPERSON CROSS REID:  Where does it say 18 

that?  Where does it say -- 19 

  MS. RICHARDS:  There is a statement in the 20 

letter that says, in addition to -- Hold one second.  21 

Okay.  "The applicant requests a postponement in order 22 

to work with the Office of Planning to address these 23 

concerns, and to work further with the community on this 24 

proposal." 25 
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  CHAIRPERSON CROSS REID:  Well, I see that, 1 

but that's not what she said.  That's different than what 2 

she just said. 3 

  MS. RICHARDS:  Well, that is her 4 

interpretation. 5 

  MS. PAUL:  That's my interpretation. 6 

  CHAIRPERSON CROSS REID:  Oh, it's a little 7 

different.  It's a little different.  Let's be specific 8 

here, because this is a legal proceeding, and you are 9 

under oath.  So make sure that you don't misrepresent 10 

unwittingly -- In the fervor of the moment, make sure 11 

that you stay consistent.  That's what I'm asking. 12 

  MS. PAUL:  It is my interpretation that that 13 

statement implies that they would want to -- 14 

  CHAIRPERSON CROSS REID:  Okay, we understand 15 

that.  What we are talking about is what's right here 16 

before us in black and white.  Okay, Board members? 17 

  MEMBER GRIFFIS:  Madam Chair, I would move 18 

that we grant the request for a postponement and make 19 

sure that we have ample time at the next schedule to go 20 

through this. 21 

  I think what's being said today is very clear. 22 

 Although the Planning report may be a focal point, I 23 

think it's endemic of this case, and I think that there 24 

is time and opportunity to be taken to work out with the 25 
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applicant and with the community further. 1 

  I do not think that it would be a detriment 2 

to this case, no matter which way it goes, to afford the 3 

applicant more time to respond to the Planning issues, 4 

which are obviously stemming from some of the community's 5 

issues. 6 

  MS. BOYD:  Madam Chair, I wish to make a 7 

comment, please.  May I? 8 

  CHAIRPERSON CROSS REID:  Okay. 9 

  MS. BOYD;  Inasmuch as we are being recorded, 10 

I would like to clarify and correct that the ANC did not 11 

vote in favor of this.  The vote is not in favor. 12 

  MEMBER GRIFFIS:  Madam Chair, if I could just 13 

interrupt.  There is a motion before the Board.  We need 14 

to take care of that. 15 

  MEMBER MAY:  I would like to second that 16 

motion. 17 

  CHAIRPERSON CROSS REID:  Okay.  Now the 18 

basis for the motion is because you feel that they need 19 

more -- that we give them more time to address the issues 20 

in the Office of Planning report, as well as trying to 21 

come to some kind of reconciliation or more community 22 

outreach with the community. 23 

  MEMBER GRIFFIS:  Yes.  The basis of the 24 

motion is to provide adequate time for the applicant to 25 
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respond, and my comment and not a condition is that they 1 

use that opportunity in the response to work further with 2 

the community. 3 

  CHAIRPERSON CROSS REID:  Okay.  Any further 4 

comment? 5 

  MEMBER MAY:  I would like to add that, if 6 

in fact the Board votes to postpone the hearing to a later 7 

date, that if there is further discussion with the Office 8 

of Planning and the Office of Planning has a supplemental 9 

report, that we receive that in a timely fashion. 10 

  CHAIRPERSON CROSS REID:  Okay.  All in 11 

favor?  Opposed?  No. 12 

  MS. BAILEY:  Mr. May, did you second the 13 

vote? 14 

  MEMBER MAY:  Yes, I did. 15 

  MS. BAILEY:  And Ms. Reid, you voted for the 16 

postponement?  Ms. Reid -- 17 

  CHAIRPERSON CROSS REID:  NO, no, no.  I 18 

voted against. 19 

  MS. BAILEY:  Staff would record the vote as 20 

three-one-one to postpone this case; motion made by Mr. 21 

Griffis, seconded by Mr. May, Mr. Levy in agreement.  22 

Ms. Reid is against the motion.  Ms. Renshaw not present, 23 

not voting. 24 

  CHAIRPERSON CROSS REID:  Okay.  I think that 25 
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since the motion is carried for a postponement, that in 1 

the interim, as much as humanly possible, you do try to 2 

come to some type of reconciliation and some type of 3 

meeting of the minds, and that there be further 4 

discussion; because who knows, maybe there can be some 5 

kind of compromise that's struck somewhere along the line, 6 

and we always encourage that so that, when you come back, 7 

then perhaps you may be closer together, hopefully, if 8 

possible. 9 

  Now that particular hearing date will be-- 10 

  SECRETARY PRUITT:  Just to reiterate, no one 11 

will get another notice.  This will be your official 12 

notice.  November 20th, and I think we should make it 13 

the first and only case in the morning. 14 

  CHAIRPERSON CROSS REID:  Yes.  Is the 15 

calendar clear? 16 

  SECRETARY PRUITT:  Yes.  That's why I put 17 

it on that day.  That calendar is clear.  So we can make 18 

it the first and only case in the morning. 19 

  CHAIRPERSON CROSS REID:  Do you think that 20 

the morning will be adequate? 21 

  SECRETARY PRUITT:  Well, that's a good 22 

question.   23 

  CHAIRPERSON CROSS REID:  Because it seems 24 

that there is a considerable amount of testimony that 25 
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will probably be put forth. 1 

  SECRETARY PRUITT:  Yes. 2 

  CHAIRPERSON CROSS REID:  Then you have 3 

cross-examination.  I would -- I think that it would be 4 

better to maybe put it on in the afternoon, the first 5 

case of the afternoon, so you have the entire afternoon. 6 

 And if you have to go over, you do have enough time, 7 

rather than putting it on the morning and then it being 8 

fouled up on the back end. 9 

  SECRETARY PRUITT:  I was just concerned, 10 

because we had still one more case to go this morning, 11 

and so we would be starting the afternoon session probably 12 

at three, and in essence -- I mean, and if you are willing 13 

to stay and go until eight or nine to get it completed, 14 

fine.  But I think on a case of this nature, it's very 15 

tedious, and the earlier we get that part done so that 16 

-- 17 

  CHAIRPERSON CROSS REID:  Again, I think that 18 

my suggestion would be that you start at one o'clock, 19 

that you clear the schedule and start at one o'clock with 20 

nothing else for the afternoon, because you have then 21 

far -- what, four hours in the afternoon to possibly be 22 

able to wrap it.   23 

  It can even go to five or six.  Then you have 24 

the time, and not schedule anything else for that 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 166 

afternoon; because if you schedule for today that morning, 1 

then you are going to have other cases scheduled, and 2 

that's going to be problematic, I think.  I don't know 3 

how the other Board members feel about it. 4 

  MEMBER GRIFFIS:  Is the afternoon schedule 5 

clear on the 20th? 6 

  SECRETARY PRUITT:  Yes.  The whole day is 7 

clear. 8 

  MEMBER GRIFFIS:  Then let's do that.  Let's 9 

hold it in the afternoon. 10 

  CHAIRPERSON CROSS REID:  Thank you very 11 

much. 12 

  MS. BOYD:  Ms. Reid, please. 13 

  CHAIRPERSON CROSS REID:  Quickly. 14 

  MS. BOYD:  I just wanted to make a correction 15 

for the record.  The attorney stated that the ANC voted 16 

for this.  That is incorrect. 17 

  CHAIRPERSON CROSS REID:  Okay.  Well, you 18 

can get that straight, because we also have that in our 19 

summary of the case.  It did reflect that the ANC was 20 

in support, I think.  Let me just double check it to make 21 

sure.  Yes.  If that's not the case, then you have ample 22 

time now to make sure that that is straightened out and 23 

to correct before it gets to us prior to the -- 24 

  MS. BOYD:  Okay.  The correct report is in 25 
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the file, and there are two reports in there.  He chose 1 

one over the other. 2 

  CHAIRPERSON CROSS REID:  Who did?  He who? 3 

  MS. BOYD:  The attorney. 4 

  CHAIRPERSON CROSS REID:  Okay.  Well, 5 

whatever -- Be that as it may, and I appreciate your 6 

bringing it to our attention, we need to make sure that 7 

you have one report from the ANC that will reflect the 8 

position of the ANC.  I don't know about two reports and 9 

all that.  I can't imagine, but we can't deal with two 10 

reports.  There is only one ANC, and we should have the 11 

position of that ANC and make sure that is corrected and 12 

that there is only one report that comes to us that 13 

correctly reflects -- 14 

  MS. BOYD:  Now there is some concern about 15 

the community being here and not being able to 16 

participate. 17 

  CHAIRPERSON CROSS REID:  Okay.  The 18 

community and everybody and anyone else who wishes to 19 

participate will have an opportunity to do so when the 20 

hearing is on the scheduled hearing date.  Everyone who 21 

wants to speak will have a chance to speak within the 22 

course of these proceedings.  Thank you very much for 23 

your indulgence today. 24 

  MS. BOYD:  Thank you. 25 
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  CHAIRPERSON CROSS REID:  We will recess at 1 

this time.  We will recess for five minutes.  We will 2 

be right back and finish up the last case of the morning. 3 

 Thank you very much. 4 

  (Whereupon, the proceeding went off the 5 

record at 1:57 p.m. and went back on the record at 2:04 6 

p.m.) 7 

  CHAIRPERSON CROSS REID:  We will resume with 8 

the last case of the morning.   9 

  MS. BAILEY:  Application Number 16754 of 10 

1715 LLL LP, pursuant to 11 DCMR 3103.2 for variances 11 

from the floor area ration requirements under section 12 

531, loading berth requirements under section 2201, 13 

building height limitations under section 530, stacked 14 

garage parking space limitations under subsection 2115.9, 15 

to allow a nonconforming addition to a hotel under 16 

subsection 2001.3 in the SP-1 District at premises 1615 17 

Rhode Island Avenue, N.W.  (Square 182N, Lot 11). 18 

  All those wishing to testify, please stand. 19 

 Raise your right hand, please. 20 

  Do you swear that the information that you 21 

will be giving today will be the truth?  Please say I 22 

do. 23 

  (Witnesses sworn.) 24 

  MR. GLASGOW:  Thank you, Madam Chair.  For 25 
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the record, my name is Norman M. Glasgow, Jr. of the law 1 

firm of Holland & Knight LLP here on behalf of the 2 

applicant.  Also here with me today is Mr. Dennis Hughes 3 

of the same law firm, Mr. Jay Haddock on behalf of the 4 

ownership, Eric Morrison, architect of the project, Mr. 5 

Ted Seale of Theo Consultants who is an expert witness 6 

in hotel marketing, development and operation, and he 7 

has been previously qualified as such by this Board, and 8 

Mr. Steven Sher, a land planner who has been accepted 9 

as an expert witness by this Board on many previous 10 

occasions. 11 

  By way of brief overview, this application 12 

involves a site which is only 11,900 square feet.  Yet-- 13 

  CHAIRPERSON CROSS REID:  Mr. Glasgow, let 14 

me interrupt you, please.  Is there anyone here in 15 

opposition or in support of this application to testify? 16 

 Okay.  Mr. Glasgow, as often happens, this particular 17 

case is pretty straightforward.  You can expedite it. 18 

  We know that you have the support of the ANC 19 

and Office of -- What is the Office of Planning's position? 20 

 Office of Planning recommends approval, and there is 21 

no opposition. 22 

  MR. GLASGOW:  Right.  Ward Council member 23 

also sent a letter in support. 24 

  CHAIRPERSON CROSS REID:  Right, in support 25 
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of the application.  So if you want to just expedite it 1 

and stand on record -- 2 

  MR. GLASGOW:  Yes, we will -- 3 

  CHAIRPERSON CROSS REID:  -- primarily for 4 

the bulk of it, we appreciate that. 5 

  MR. GLASGOW:  All right.  We are prepared 6 

to stand on the record.  We have submitted a statement 7 

of the applicant -- hopefully, everyone has this one -- 8 

that I think we went into pretty lengthy detail, spent 9 

25 pages on it, going through all the various variances 10 

that were requested and why it is that we believe that 11 

we are entitled to the variance relief in this case. 12 

  Obviously, on a case like this, we have worked 13 

well with the community, and we have the unanimous support 14 

of the DuPont Circle ANC, and we are not aware of any 15 

opposition.   16 

  We have all of our witnesses here.  We are 17 

prepared to answer any questions that the Board members 18 

may have on this application. 19 

  CHAIRPERSON CROSS REID:  Okay.  I would just 20 

ask that you briefly run through the three-prong test 21 

of the variance, just very quickly. 22 

  MR. GLASGOW:  Sure.  All right, just by way 23 

of summary, and all of this is contained in this book, 24 

we believe that the subject property is unique and 25 
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affected by several exceptional situations or conditions, 1 

including its size, its shape, its zoning history, the 2 

improvement that is already existing on the property.  3 

All of those are elements with respect to the exceptional 4 

situation or conditions. 5 

  With respect to practical difficulties, we 6 

have a small hotel on that site which was built in 1963. 7 

 Hotels are very capital intensive, and there must be 8 

new investment in that facility.  It needs to be bigger. 9 

  Also, our relief and what it is that we are 10 

requesting is consistent with the comprehensive plan land 11 

use map, which designates this property as high density 12 

commercial, and we believe that our height and FAR at 13 

90 feet and 7.7 FAR is clearly within the ambit of that 14 

type of regulation, as the Office of Planning report and 15 

the testimony of our expert witness would show, that C-3-C 16 

and C-4, the normal zoning classifications that you have 17 

for that type of property  of our height and FAR is both 18 

well within those limitations. 19 

  With respect to no adverse impact, once 20 

again, the comprehensive plan, the work with the 21 

community, the location of this property in that it fronts 22 

high density commercial development and the residential 23 

development isn't until you really get a block away from 24 

the property north of Massachusetts Avenue. 25 
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  Those are the principal reasons that we 1 

believe that we have met the three-prong test. 2 

  CHAIRPERSON CROSS REID:  Thank you.  Board 3 

members, questions at this time? 4 

  MEMBER MAY:  I had some questions about the 5 

design to the architect. 6 

  CHAIRPERSON CROSS REID:  That would be 7 

directed to the architect. 8 

  MR. MORRISON:  Madam Chair, members of the 9 

Board.  I am Eric Morrison, Morrison Architects.  If I 10 

could, I have lots of drawings.  I could walk you through 11 

to the minimum or the maximum you would like. 12 

  CHAIRPERSON CROSS REID:  Well, I think also 13 

-- What's your last name? 14 

  MR. MORRISON:  Morrison. 15 

  CHAIRPERSON CROSS REID:  Mr. Morrison, I 16 

think Mr. Glasgow had proffered you as an expert witness, 17 

and we had not -- 18 

  MR. GLASGOW:  I believe who we submitted for 19 

experts was Mr. Ted Seale, the hotel marketing, and Mr. 20 

Steven Sher. 21 

  CHAIRPERSON CROSS REID:  All right. 22 

  MEMBER MAY:  Unless others want to see the 23 

whole presentation, I think I can just ask my questions 24 

directly. 25 
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  CHAIRPERSON CROSS REID:  Just direct your 1 

questions as they pertain to whatever parts of it that 2 

you would like to have answers to. 3 

  MEMBER MAY:  I guess the question I have from 4 

a planning point of view is that there is some detailed 5 

discussion of the difficulty of incorporating the loading 6 

dock or loading facility.  I'd like to understand better. 7 

  I know there's some sort of a mystery about 8 

why there is no such facility now, but I guess the extent 9 

to which you have attempted to do that -- It seems to 10 

me that if you are building and expanding this hotel that 11 

that's a pretty important requirement, just from a 12 

practical point of view, let alone from a legal point 13 

of view. 14 

  MR. MORRISON:  Would you like to discuss 15 

that, Jay; because Jay has the upgrade of the hotel. 16 

  MR. GLASGOW:  From the operational 17 

standpoint, Mr. Haddock can probably address that 18 

question best. 19 

  MEMBER MAY:  I am interested in knowing if 20 

you've done any architectural investigation of the 21 

possibilities of incorporating it, but that's where I 22 

was going.  But I guess there is an operational side of 23 

it, too. 24 

  MR. HADDOCK:  My name is Jay Haddock.  I'm 25 
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President of Capital Hotels.  I think your concern is 1 

with regard to the amount of deliveries and that.  2 

Actually, the amount of deliveries are not going to really 3 

increase, because the only thing that you are adding in 4 

this instance is that the number of deliveries that occur 5 

are the same except that, instead of buying ten cases, 6 

you will buy 12 cases or 13 cases, and that is all taken 7 

to the garage. 8 

  So there is really no concern -- Since we've 9 

been operating without it, there is no real  concern  10 

to add that at a really huge cost to the property. 11 

  MR. GLASGOW:  Could you explain how you load 12 

and unload the facility, so Mr. May can have a better 13 

understanding of how that operates right now and where 14 

that operates from? 15 

  MR. HADDOCK:  I would say 98 percent of the 16 

deliveries are received in the back of the building, and 17 

they are delivered through the garage and into the 18 

building.  That is on the back side of the building which 19 

is on N Street, which faces actually the loading area 20 

oar the driveway area of the Philippine Embassy, and they 21 

take their deliveries in the same fashion. 22 

  MR. GLASGOW:  With respect to the new 23 

construction, we have 17th Street and Rhode Island Avenue, 24 

is where that is, and that just wouldn't work for us 25 
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physically and, from a land planning standpoint, we think, 1 

is just not a good position to put that. 2 

  MEMBER MAY:  So in other words, it would 3 

require major modifications to the existing building if 4 

you were to try to put a new loading area off of N Street? 5 

  MR. HADDOCK:  Yes. 6 

  MEMBER MAY:  What other plans specifically 7 

for the -- I mean, I see a new facade on the existing 8 

building or at least some modification of it.  What are 9 

the plans for the existing building? 10 

  MR. MORRISON:  As part of the long term 11 

project, it is to start with the windows.  They have this 12 

interesting interwoven rhythm as it goes up, and if you 13 

will see on perhaps on this large rendering, the idea 14 

is to fill in some portions to give a nice, more simple 15 

look.  This does not modify any of the rooms within, and 16 

this is true for the north side, on the Philippine side 17 

also. 18 

  MR. GLASGOW:  Mr. May, that would be the 19 

drawing -- the photograph on the upper lefthand side. 20 

  MR. MORRISON:  It would also give us an 21 

opportunity to bring the windows up to a little bit better 22 

energy efficiency. 23 

  MEMBER GRIFFIS:  Madam Chair, I have a 24 

question for the architect also.  I'm looking at the 25 
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submission case and your drawing A-O. 1 

  I don't know.  Do you have that in front of 2 

you? 3 

  MR. MORRISON:  Yes. 4 

  MEMBER GRIFFIS:  Okay, great.  You have a 5 

hatched portion that comes out over the portico.  This 6 

is the ground floor, if I'm not mistaken.  Correct? 7 

  MR. MORRISON:  Correct.  That is in the 8 

vault space.  That hatch that's behind the property line 9 

is vault space, the ground floor being different than 10 

the first floor. 11 

  MEMBER GRIFFIS:  Okay.   12 

  MR. MORRISON:  Perhaps it should have been 13 

entitled cellar, yes. 14 

  MEMBER GRIFFIS:  Yes, and that makes it 15 

somewhat clearer.  Now the doors that I'm seeing toward 16 

the new addition on the corner -- those are access out 17 

on grade then, as it's showing in the rendering.   18 

  MR. MORRISON:  Correct. 19 

  MEMBER GRIFFIS:  So you are saying that this 20 

vault space is actually below?  It's trying to show below? 21 

  MR. MORRISON:  Yes. 22 

  MEMBER GRIFFIS:  I see.  Okay. 23 

  MR. MORRISON:  The above-grade is indicated 24 

on A-2. 25 
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  MEMBER GRIFFIS:  Right. 1 

  MR. MORRISON:  And back to Mr. May's question 2 

for a moment, the other elevations are contained within 3 

your report. 4 

  MEMBER GRIFFIS:  And is there a designated 5 

function for the corner street access at this point?  6 

I mean, it's obviously not a hotel room.  Correct?  I 7 

mean, it's supposed to be a retail or it's -- 8 

  MR. MORRISON:  You're talking about the 9 

rounded edge there? 10 

  MEMBER GRIFFIS:  Indeed, in the addition 11 

where the street front access is. 12 

  MR. MORRISON:  That is actually taking 13 

existing restaurant space and moving it toward the street, 14 

and then the part of the restaurant -- it will be like 15 

a pre-function area for dining when they break up from 16 

a meeting. 17 

  MEMBER GRIFFIS:  Right. 18 

  CHAIRPERSON CROSS REID:  Any further 19 

questions? 20 

  MEMBER LEVY:  No.  Thank you. 21 

  CHAIRPERSON CROSS REID:  Okay, then we will 22 

move now -- Did you have a question, Mr. Levy? 23 

  MEMBER LEVY:  No, I'm okay.  Thanks. 24 

  CHAIRPERSON CROSS REID:  -- to the Office 25 
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of Planning report. 1 

  MR. COCHRAN:  For the record, my name is 2 

Steve Cochran with the Office of Planning.  The Office 3 

of Planning has evaluated this, felt that it meets the 4 

three-prong test, and recommends the approval of the 5 

variances. 6 

  I would certainly be happy to go into a 7 

summary of our report, if you would like.  Otherwise, 8 

I would be happy simply to answer questions, whichever 9 

you prefer. 10 

  MEMBER LEVY:  Firstly, Madam Chair, I think 11 

we need to waive this in, if I'm not mistaken. 12 

  MR. COCHRAN:  That's right.  I'm sorry. 13 

  CHAIRPERSON CROSS REID:  Oh, correct.  14 

Unless there is an objection from Board members, I 15 

recommend that we so waive.  All right. 16 

  Were you finished, Mr. Cochran? 17 

  MR. COCHRAN:  Yes.  I'm trying to take my 18 

cues from what you said earlier. 19 

  MEMBER GRIFFIS:  Then, Madam Chair, I 20 

believe he was asking you whether you wanted him to 21 

summarize the report or go through? 22 

  CHAIRPERSON CROSS REID:  Did you hear me say 23 

are you finished?   24 

  MEMBER GRIFFIS:  And then we'll move on. 25 
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  CHAIRPERSON CROSS REID:  Thank you, Mr. 1 

Cochran.  We really very much appreciate that.  Now, 2 

Board members, did you have questions of Office of 3 

Planning? 4 

  All right.  Then the ANC report -- we did 5 

receive a report from -- Was it ANC-2B? -- and they have 6 

recommended approval of the application, having had five 7 

or seven commissioners in attendance at a meeting in which 8 

there was a quorum present, and a vote was taken where 9 

it was unanimously approved.  That is all about that. 10 

  I don't think there are any other government 11 

reports.  Mr. Cochran, did you receive any other 12 

government reports, DPW? 13 

  MR. COCHRAN:  We did not. 14 

  CHAIRPERSON CROSS REID:  All right, thank 15 

you.  There is no one here in opposition or in support 16 

of the application.  Okay, Mr. Glasgow, closing remarks 17 

by the applicant. 18 

  MS. BAILEY:  Madam Chair, I just wanted to 19 

mention that there is a letter from Council Member Jack 20 

Evans. 21 

  CHAIRPERSON CROSS REID:  Okay, didn't we 22 

mention that?  Mr. Glasgow did make mention of that 23 

earlier on.  So we will take note of it.  Council Member 24 

Evans did write a letter in support of the application. 25 
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 That's basically it.  Thank you. 1 

  MR. GLASGOW:  Madam Chair, we would request 2 

a bench decision and a summary order.  We think the record 3 

speaks for itself, and we were pleased to be able to 4 

proceed with this case and have all support and no 5 

opposition.  Thank you. 6 

  CHAIRPERSON CROSS REID:  Board members, 7 

action today or comments? 8 

  MEMBER GRIFFIS:  I'm fully prepared to move 9 

ahead today. 10 

  CHAIRPERSON CROSS REID:  Motion?  Would you 11 

like to make a motion? 12 

  MEMBER GRIFFIS:  Giving my fellow Board 13 

members an opportunity to jump in at anytime, I would 14 

move that we approve the variance for floor area ration 15 

requirements under section 531, loading berth 16 

requirements under section 2201, building height 17 

limitations under section 530, and stacked garage parking 18 

space limitations under subsection 2115.9, to allow a 19 

nonconforming addition to a hotel under subsection 2001.3 20 

located at 1615 Rhode Island Avenue, case Number 16754. 21 

  I would briefly say that, based on the record, 22 

I think the case is very strong and is proven, and I don't 23 

need to necessarily go into all the details. 24 

  CHAIRPERSON CROSS REID:  What you can 25 
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assert, Mr. Griffis, is that you feel that they have met 1 

their three-prong test predicated upon their submission 2 

and what they have presented here today on the record, 3 

as well as the Office of Planning report. 4 

  MEMBER GRIFFIS:  Indeed, and I would accept 5 

that for sure.  I do think the uniqueness was easily made. 6 

 It was kind of fascinating to read some of the history 7 

that then goes into actually some of the practical 8 

difficulties and also the issue of competing within the 9 

market, but more than just competing, the fact of the 10 

matter is bringing things current to a sustainable level 11 

for operations, which I think that any sort of business, 12 

obviously, needs to do, and that the city and regulations 13 

need to be well aware of that.  I thought that was a very 14 

strong case for the practical difficulties of it and, 15 

again, as you state, the other issues made in the case 16 

and the Planning report. 17 

  CHAIRPERSON CROSS REID:  Yes, and the fact 18 

that there is no opposition, the fact that the ANC, Office 19 

of Planning has recommended approval, and this will not 20 

tend to impair the intent or integrity of the zoning 21 

regulations or the zoning map. 22 

  All in favor? 23 

  MEMBER LEVY:  Do we have a second?  I'll 24 

second. 25 
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  CHAIRPERSON CROSS REID:  Seconded.  I do, 1 

okay?  All in favor?   2 

  MS. BAILEY:  Staff would record the vote as 3 

four to zero to approve the application, motion made by 4 

Mr. Griffis, seconded by Ms. Reid, Mr. May and Mr. Levy 5 

in agreement, Ms. Renshaw not present today. 6 

  MR. GRIFFIS:  Can I ask you a quick question 7 

before you step away from the table, very aside and not 8 

necessarily part of the record, but we are in public. 9 

  Is this anticipated to move ahead?  Have you 10 

seen any implications in terms of last week's actions 11 

that may put this on hold?  You don't have to answer me 12 

that directly, but let me just say I would hope that this 13 

doesn't in any way impact the moving ahead of this case. 14 

 Good. 15 

  CHAIRPERSON CROSS REID:  Okay.  Thank you 16 

very much.  This will then conclude the morning session.  17 

  Now for the afternoon.  Who is here for the 18 

afternoon session?  We have one case postponed, and we 19 

have two -- We have two this afternoon.  We are going 20 

to recess for a lunch break here.  We will be back about 21 

-- what time should we come back?  Can we do it -- Okay, 22 

we will resume at three o'clock and take the last two 23 

cases for the afternoon.  We only have two.  We have one 24 

that's been postponed. 25 
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  MR. GLASGOW:  We have a Zoning Commission 1 

hearing tonight.  Mr. Sher has got to at some point in 2 

time get prepared for that.  We are prepared to submit 3 

on the record on Jemal's LLC case, because I would like 4 

to release him so he can get back to the office and get 5 

some work done for the hearing this evening. 6 

  CHAIRPERSON CROSS REID:  I don't know how 7 

we can do that, because we've got to open. 8 

  MR. GLASGOW:  All right.  Go and have lunch. 9 

  CHAIRPERSON CROSS REID:  Oh, I see.  Are you 10 

asking do we think we need Mr. Sher's testimony? 11 

  MR. GLASGOW:  Exactly.  I'm going to be down 12 

here. 13 

  CHAIRPERSON CROSS REID:  I don't think so. 14 

 Now, Board members, you tell me, but I think that, given 15 

the tightness of that case, and we've all read it, if 16 

you feel that you need Mr. Sher to testify, we could have 17 

him stay.  If not, we can let him go and then just 18 

basically accept his written submission and rest on the 19 

record for that portion of it.  What's your pleasure? 20 

  MEMBER GRIFFIS:  I don't have any objection. 21 

 I think the case is fairly clear.  The questions we have, 22 

I would imagine, we'll be able to have answered. 23 

  MR. GLASGOW:  Thank you. 24 

  CHAIRPERSON CROSS REID:  Okay, Mr. Sher, 25 
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goodbye. 1 

  (Whereupon, the foregoing matter went off 2 

the record at 2:24 p.m) 3 

 4 
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 A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N 1 

 (3:02 p.m.) 2 

  CHAIRPERSON CROSS REID:  Good afternoon, 3 

ladies and gentlemen.  The hearing will please come to 4 

order. 5 

  We would like to apologize for the delay.  6 

The hearing started so late today that it was a very 7 

protracted morning, and it kind of extended over.  So 8 

we do ask your indulgence. 9 

  This is the September 20th Public Hearing 10 

of the Board of Zoning Adjustment, District of Columbia. 11 

 I am Sheila Cross Reid, Chairperson.  Anne Renshaw, Vice 12 

Chair, was not able to join us today.  Geoff Griffis, 13 

Board Member, is here, as is David Levy who is representing 14 

the National Capital Planning Commission, and 15 

representing the Zoning Commission is Peter May.  Mr. 16 

Griffis will be out shortly. 17 

  Copies of today's hearing agenda are 18 

available to you.  They are located to my left and at 19 

the door.  All persons planning to testify either in favor 20 

or in opposition are asked to fill out two witness cards. 21 

 These cards are located on each end of the table in front 22 

of us.  When coming forward to speak to the Board, please 23 

give both cards to the reporter who is sitting to my right. 24 

  The order of procedure for a special 25 
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exception and variances is:  (1) statement and witnesses 1 

of the applicant; (2) government reports, including 2 

Office of Planning, Department of Public Works, etcetera; 3 

(3) report of the Advisory Neighborhood Commission; (4) 4 

parties or persons in support; (5) parties or persons 5 

in opposition; (6) closing remarks by the applicant. 6 

  Cross-examination of witnesses is permitted 7 

by the applicant or parties.  The ANC within which the 8 

property is located is automatically a party in the case. 9 

  The record will be closed at the conclusion 10 

of each case, except for any materials specifically 11 

requested by the Board, and staff will specify at the 12 

end of the hearing exactly what is expected. 13 

  The Sunshine Act requires that the Public 14 

Hearing in each case be held in the open before the public. 15 

 The Board may, consistent with its rules of procedure 16 

and the Sunshine Act, enter executive session during or 17 

after the Public Hearing on a case for purposes of 18 

reviewing the record or deliberating on the case. 19 

  Decisions of the Board in these contested 20 

cases must be based exclusively on the public record.  21 

To avoid any appearance to the contrary, the Board 22 

requests that persons present not engage member of the 23 

Board in conversation.   24 

  Please turn off all beepers and cellphones 25 
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at this time so as not to disrupt these proceedings. 1 

  The Board will make every effort to conclude 2 

the Public Hearing as near as possible to six o'clock 3 

p.m.  If the afternoon cases are not completed at six 4 

o'clock p.m., the Board will assess whether it can 5 

complete the pending case or cases remaining on the 6 

agenda. 7 

  At this time, the Board will consider any 8 

preliminary matters.  Preliminary matters are those that 9 

relate to whether a case will or should be heard today, 10 

such as requests for postponement, continuance or 11 

withdrawal, whether proper and adequate notice of the 12 

hearing has been given. 13 

  If you are not prepared to go forward with 14 

a case today or if you believe that the Board should not 15 

proceed, now is the time to raise such a matter.  Are 16 

there any preliminary matters?  Does the staff have any 17 

preliminary matters? 18 

  MS. BAILEY:  Madam Chair, the only 19 

preliminary matter is you dealt with earlier prior to 20 

the lunch break, and that is Application Number 16753 21 

of the Penn-Branch case has been postponed or rescheduled 22 

to November 20th. 23 

  CHAIRPERSON CROSS REID:  Thank you very 24 

much, Ms. Bailey, for making that announcement again. 25 
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  All right, please call the first case. 1 

  MS. BAILEY:  16751 of Patricia Harris and 2 

Sandor Slager, pursuant to 11 DCMR 3104.1 for a special 3 

exception to allow an addition to a single family dwelling 4 

under section 223 not meeting the rear yard requirements 5 

of subsection 404.  The property is  located in an R-2 6 

District at premises 3621 Jocelyn Street, N.W. (Square 7 

1990, Lot 840). 8 

  Please stand, ma'am, to take the oath.  9 

Please stand and raise your right hand. 10 

 Do you swear that the information that you will 11 

be giving today will be the truth?  Say I do.  Thank you. 12 

  (Witness sworn.) 13 

  CHAIRPERSON CROSS REID:  Go ahead. 14 

  MS. HARRIS:  Good afternoon.  I'm Pat 15 

Harris.  My husband and I own the property at 3621 Jocelyn 16 

Street, N.W.  It's located in the R-2 zone, and we are 17 

applying, pursuant to Section 223, for a special exception 18 

in order to accommodate a one-story addition to the back 19 

of our house. 20 

  We had submitted a preliminary statement on 21 

August 27th.  I have lived in the District for almost 22 

20 years, and we purchased this home almost two years 23 

ago with the intention of raising a family there.  In 24 

order to accommodate our growing family, what we would 25 
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like to do is add a one-story addition to the back. 1 

  It would measure 16 feet, 8 inches by 15 feet, 2 

8 inches, and what that would allow us to do is to expand 3 

the kitchen and add a family room and a deck.   4 

  We meet all the requirements of the R-2 zone 5 

but for one, and that is the rear yard setback.  Whereas 6 

the requirement is 20 feet, our addition would project 7 

into that setback nine feet.  Therefore -- or excuse me, 8 

project -- Yes, project nine feet, thereby leaving a 9 

remaining rear yard of 11 feet. 10 

  We have applied pursuant to the special 11 

exception requirements for approval to go forward on this. 12 

 Prior to filing, we met with our neighbors as well as 13 

those to whom the addition could possibly be visible, 14 

and then we filed the special exception application. 15 

  At the request of the ANC and before meeting 16 

with them, we did obtain written -- a petition from all 17 

those neighbors, indicating their support of the  18 

project, and we met with the ANC in July and they voted 19 

to support this proposal.  There was no opposition, and 20 

I believe you have a letter in the record indicating that. 21 

  We also have a letter -- a strong letter of 22 

support from our neighbor immediately behind us where 23 

the addition is most visible to them. 24 

  In terms of meeting the conditions of Section 25 
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223, the first condition is that the light and air 1 

available to neighboring properties shall not be unduly 2 

affected.  As I indicated, the proposal is modest in 3 

scale.  It's only one story.  The total lot occupancy 4 

will only be 32 percent.  If you include the deck, it's 5 

37 percent.  It's still below the 40 percent allowable 6 

lot occupancy. 7 

  Even with the addition, our house still 8 

provides a greater rear yard than many of the houses in 9 

the neighborhood. 10 

  The second condition is that the privacy of 11 

use and enjoyment of neighboring properties shall not 12 

be unduly compromised.  As I have indicated, we have 13 

signatures of support from all of our adjacent neighbors, 14 

and that the application was made only in consultation 15 

with those neighbors.  I think their support speaks for 16 

itself in terms of whether they have any concern about 17 

their privacy being at all compromised. 18 

  Unlike any of the other properties on our 19 

block, our driveway actually is -- our garage is accessed 20 

from the front of the house as opposed to the alley, 21 

thereby leaving us with a greater backyard area, different 22 

than most of the houses on the block. 23 

  The third requirement is that the addition, 24 

together with the original building, as viewed from the 25 
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street, alley and public way, shall not substantially 1 

intrude upon the character, scale and pattern of houses 2 

along the street frontage. 3 

  The addition will be barely visible, if at 4 

all, from Jocelyn Street.  The one neighbor that could 5 

possibly see it, they have signed our petition as well. 6 

 From the alley, the view from the alley is similar to 7 

many other houses in the neighborhood that have had 8 

additions.  In fact, just walking around the neighborhood 9 

through the alleys, it's fairly common for people to put 10 

additions on the back of their homes in the neighborhood. 11 

  Then most importantly, our neighbor directly 12 

behind us at 3620 Kanawa Street, who would be most 13 

impacted, has written a strong letter of support, 14 

supporting the one-story addition. 15 

  Also in walking around the neighborhood, both 16 

on our block and the block immediately to the south of 17 

us, I've noticed several houses that actually have 18 

additions that are even closer to the alley than what 19 

we would be proposing. 20 

  That's basically it.  I believe that the 21 

proposal meets the requirements of the section, and that 22 

no additional special treatment would be necessary to 23 

assure compliance.  Thank you. 24 

  CHAIRPERSON CROSS REID:  Board members, 25 
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questions? 1 

  MEMBER MAY:  I have just a couple of minor 2 

questions.  The addition is a single story? 3 

  MS. HARRIS:  That's correct. 4 

  MEMBER MAY:  And it attaches at the main 5 

floor? 6 

  MS. HARRIS:  That's correct. 7 

  MEMBER MAY:  Okay.  So the space -- How is 8 

it supported?  Is there going to be a basement space below 9 

it? 10 

  MS. HARRIS:  No, it won't be.  It will be 11 

footings with --  12 

  MEMBER MAY:  Okay.  There is no occupiable 13 

space below that level.  So it's just a single floor, 14 

and it's just -- 15 

  MS. HARRIS:  That's correct. 16 

  MEMBER MAY:  I only just noticed the fact 17 

that the first floor of your house is -- on the rear is 18 

actually -- 19 

  MS. HARRIS:  Higher than -- 20 

  MEMBER MAY:  -- 6-8 feet above grade. 21 

  MS. HARRIS:  Exactly.   22 

  MEMBER MAY:  I think that's the only question 23 

I have. 24 

  CHAIRPERSON CROSS REID:  All right.  Let us 25 
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go to the Office of Planning report, and then we will 1 

-- 2 

  MS. HARRIS:  Actually, I had contacted the 3 

Office of Planning and had asked them whether they were 4 

going to prepare a report, and it was my understanding 5 

that they were not going to. 6 

  CHAIRPERSON CROSS REID:  Well, I don't have 7 

one.  I haven't seen one.  I don't know -- Were you here 8 

to present a report? 9 

  MR. JACKSON:  No.  The Office of Planning 10 

did not prepare a report on this application. 11 

  CHAIRPERSON CROSS REID:  I thought that was 12 

unusual that we didn't get a report from Office of 13 

Planning. 14 

  MS. HARRIS;  What I had understood, they said 15 

in residential cases where there is no opposition, given 16 

their caseload, they have not been preparing them.  17 

That's what I had understood. 18 

  CHAIRPERSON CROSS REID:  Well, no.  They 19 

have been pretty consistent lately.  We've been getting 20 

reports on everything.  So we don't have an Office of 21 

Planning report.  Well, well.  All right, let's move on. 22 

  23 

  The ANC had submitted a letter, ANC-3G, 24 

saying that they did have a meeting on July 23rd in which 25 
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a quorum was present, and they voted 5-0-1 to support 1 

the application for the variance, and it made mention 2 

of the fact that you had presented a petition by neighbors 3 

-- from the neighbors which was in support of the 4 

application.   5 

  I don't think we have any other reports from 6 

any other government entities.  So is there anyone here 7 

in support or in opposition to this application?  Seeing 8 

none, we move to closing remarks.    Just give us a 9 

moment here.  Did you have any questions?  I think we 10 

hadn't seen all the plans.  The Board members may have 11 

some questions at this time.  Questions? 12 

  Mr. May, did you just ask, was it a one-level 13 

or two-level?  Did you just ask that question? 14 

  MEMBER MAY:  I just asked that question.  15 

It is just a single level of occupiable space, and it's 16 

on piers, it seems, from the foundation. 17 

  CHAIRPERSON CROSS REID:  Well, I'm not 18 

following this.   19 

  MS. HARRIS:  That would be lattice or 20 

something along the ground level. 21 

  CHAIRPERSON CROSS REID:  Right here?  Okay. 22 

 All right, closing remarks by the applicant? 23 

  MS. HARRIS:  I urge your support of the 24 

application.  As I said, we are committed to staying in 25 
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the District, but in order to do so, we would like to 1 

be able to have a home that would accommodate our growing 2 

family.  Thank you. 3 

  CHAIRPERSON CROSS REID:  Would you like to 4 

request a bench decision, summary order, which means you 5 

get a response today? 6 

  MS. HARRIS:  I would like to request a bench 7 

decision and a summary order, and if it's necessary -- 8 

Would there be the need to draft something, because I 9 

would also volunteer to do that, if necessary. 10 

  CHAIRPERSON CROSS REID:  No, that's all 11 

right.  You can ask for it orally.  Board members? 12 

  MEMBER GRIFFIS:  I am very prepared to go 13 

ahead and actually would move that we approve the special 14 

exception to allow the addition to this single family 15 

dwelling under Section 223 as it relates to not meeting 16 

the rear yard requirements that are indicated in Section 17 

404 for the premises 3621 Jocelyn Street, N.W., 18 

Application 16751. 19 

  MEMBER LEVY:  I'll second that. 20 

  MEMBER GRIFFIS:  I would just start off very 21 

quickly saying, first of all, I think the application 22 

itself is done incredibly well, and the applicant ought 23 

to be commended for being so articulate in putting this 24 

together. 25 
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  More important, in a broader spectrum, I 1 

think that Section 223 of Title 11 is one of the most 2 

important pieces we have in terms of adapting single 3 

family homes in this city in order to incorporate -- in 4 

order to keep people in the city that want to expand, 5 

and I think we all know the value of families and growing 6 

households in this city, and I think that this lends us 7 

the flexibility to allow that and to provide that for 8 

people's needs. 9 

  I think the case as outlined by the applicant 10 

has been strongly made, and as she stated, and I don't 11 

think I need to reiterate. 12 

  CHAIRPERSON CROSS REID:  I concur with Mr. 13 

Griffis.  I feel that the applicant has met her burden 14 

of proof as to under Section 223 of the regulations for 15 

the relief that she's requesting for a special exception. 16 

 There does not appear to be any adverse impact, and she 17 

has gotten petitions signed by her neighbors and letters 18 

of support as well, as the fact that the ANC supports 19 

this application. 20 

  There does not appear to be any other -- 21 

doesn't appear to be any opposition, and it does not appear 22 

to impair the integrity of the zoning regulations or the 23 

zoning map. 24 

  Any further comments, Board members?  Okay, 25 
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all in favor?  Opposed? 1 

  MS. BAILEY:  Staff would record the vote as 2 

4-0-1 to approve the application.  Motion was made by 3 

Mr. Griffis, seconded by Mr. Levy, Ms. Reid and Mr. May 4 

in agreement.   Ms. Renshaw is not present today. 5 

  CHAIRPERSON CROSS REID:  Next and final 6 

case, I do believe. 7 

  MS. BAILEY:  Application Number 16757 of 8 

Jemal's Lofts LLC, pursuant to 11 DCMR 3103.2 for 9 

variances from the floor area ratio requirements 10 

(subsection 1707.4), residential recreation space 11 

requirements (section 773), and ground floor preferred 12 

use requirements (subsection 1703.3), and pursuant to 13 

subsection 34014.1 for a special exception from the roof 14 

structure provisions under subsection 411.11 to allow 15 

the construction of an apartment house with ground floor 16 

retail.  The property is located in the DD/C-4 District 17 

at premises 910-916 F Street, N.W.  It's located in Square 18 

377, Lots 838, 839, 847 and 847. 19 

  Please stand to take the oath.  Sir, do you 20 

swear that the information that you will giving today 21 

will be the truth?  Thank you. 22 

  (Witness sworn.) 23 

  MR. GLASGOW:  Madam Chair, for the record 24 

my name is Normal M. Glasgow, Jr. of the law firm of Holland 25 
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& Knight.  Here with me today is Mr. Mark Gilliand of 1 

the architectural firm of Schlombraunus Associates. 2 

  I would like to enter into the record the 3 

outline of testimony of Mr. Steven Sher. 4 

  CHAIRPERSON CROSS REID:  All right. 5 

  MR. GLASGOW:  We believe there is no 6 

opposition to this case.  We do have the support of the 7 

Office of Planning, the ANC, and this case in essence 8 

is one of implementation of the part of the amenities 9 

package for the Woodward & Lothrop planned unit 10 

development in Zoning Commission Order Number 940.  I 11 

assume that you all have a copy of the statement of 12 

applicant packet, and that is Attachment I to that 13 

statement. 14 

  Also Attachment M is a declaration of 15 

covenants and restrictions which was entered into with 16 

Downtown Housing now, and this case also implements the 17 

FAR and minimum square footage requirements both for the 18 

planned unit development and for the declaration of 19 

covenants that was submitted into the record before the 20 

Zoning Commission. 21 

  The project as designed conforms with the 22 

massing study that has been approved by the Historic 23 

Preservation Review Board.  We are prepared to stand on 24 

the record and, if the Board is so inclined to grant this 25 
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application, we would like to just have the final design 1 

be subject to whatever the Historic Preservation Review 2 

Board agrees to, provided that we do not increase the 3 

closeness of the roof structure setback on the western 4 

side, because we are getting relief for roof structure 5 

setback where the new construction is, to keep it away 6 

from the historic property, and I think it was one other 7 

area. 8 

  That would be -- If you look at page 8 of 9 

Mr. Sher's statement, this language is very similar to 10 

the type language that we requested for the apartment 11 

building that was approved by this Board in Square 456, 12 

which was just south of the new arena, which is the Carr 13 

Company's site, and we just said that we may modify the 14 

design of the building subject to approval under D.C. 15 

law 2-144, which is the Historic Landmark District 16 

Protection -- Landmark and Protection Act, provided that 17 

those changes do not diminish the amount of residential 18 

recreation space provided, because we are getting a 19 

variance from that, and the roof structure setback on 20 

the west side. 21 

  With that, we are prepared to submit on the 22 

record, and Mr. Gilliand is here to answer any questions 23 

that you may have. 24 

  CHAIRPERSON CROSS REID:  All right.  If we 25 
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do have questions, we'll come back at the end, unless 1 

you want to ask a question now. 2 

  MEMBER GRIFFIS:  Well, actually, this is 3 

quite an interesting project, and I think it has some 4 

-- Well, the bottom line, I wouldn't mind being walked 5 

through just the program very quickly, and identifying 6 

in terms of the variances that are going in.  That, I 7 

think, will help us focus on what we are dealing with 8 

right now, if that's acceptable to the Chair. 9 

  CHAIRPERSON CROSS REID:  Well, that's okay. 10 

 I was also -- I was thinking that Office of Planning 11 

would do that for us, and then if we have any questions, 12 

we could come back.  But that's okay, either/or.  Either 13 

one of them.  If you would prefer the applicant to go 14 

through it? 15 

  MEMBER GRIFFIS:  Quite frankly, it's the 16 

applicant's project.  I wouldn't mind them taking the 17 

first stab at it, and then we won't need to be redundant 18 

in terms of Planning going over the issues that are in 19 

conflict. 20 

  MR. GLASGOW:  Mr. Gilliand, would you please 21 

identify yourself for the record? 22 

  MR. GILLIAND:  Yes.  My name is Mark 23 

Gilliand with Schlumbaranus Associates.  We are the 24 

architects for the project.  Will it work okay to just 25 
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leave this here and talk? 1 

  CHAIRPERSON CROSS REID:  Well, maybe you 2 

should bring the easel up closer, and then you won't have 3 

such an awkward time trying to talk into the mike while 4 

you point to what you want us to see. 5 

  MR. GILLIAND:  I'll do the condensed version 6 

of the presentation. 7 

  I'll briefly run through the special 8 

exception and the three variances, the architectural 9 

issues associated with them.  Before I do that, I think 10 

 I'd like to just briefly touch on some issues associated 11 

with the site configuration, because it is a unique site, 12 

and there are some aspects of it that impose practical 13 

difficulties on achieving the intent of certain parts 14 

of the zoning regulations. 15 

  This is a site plan, F Street to the north. 16 

 Here's 9th Street, 10th Street.  The area that's 17 

outlined here is the site.  Four things I'd like to 18 

mention about it, briefly. 19 

  One is that it's a mid-block site.  It's an 20 

in-fill site.  Our only opportunity for light and air 21 

to get into it is off of the north side, off of the F 22 

Street frontage, as well as off of the public alley on 23 

the back. 24 

  Another aspect of it is that it's a site 25 
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that's very deep in relationship to its width.  It's about 1 

160 feet deep, and its width is just slightly more than 2 

half of it.  Why that's an issue for us is we'll be putting 3 

in a residential building.  Our frontage around the 4 

perimeter is -- a majority of it is interior lot line 5 

and doesn't allow for natural light and air through a 6 

window configuration being up against that.  It's one 7 

of the constraints of the site. 8 

  Another issue is the slope of the site.  9 

There's a full level grade change from F Street as you 10 

move back to the public alley.  It drops a level, and 11 

that's an issue for us in that part of that level which 12 

from the F Street standpoint is below grade is included 13 

in the FAR.  It's included in the density, and there's 14 

some parking uses on that level that are contributing 15 

to the density on the site. 16 

  The last thing is that there are currently 17 

four existing structures on the site, three of which have 18 

components that make them contributing buildings to the 19 

Historic District.  They are -- This is a ground floor 20 

plan, F Street against the top. 21 

  The outline here is of the portions of the 22 

contributing buildings that are being retained, and 23 

obviously, in retaining buildings like that and working 24 

with Historic Preservation Review Board for  finding a 25 
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massing that's sympathetic to those, it really limits 1 

the area that we can build on and extend up on vertically. 2 

  So with that, let me just touch briefly on 3 

the area variance.  I'd like to say that we are asking 4 

for 8.03 FAR from the 6.0 that's there, and as mentioned, 5 

this is sure tied into the Zoning Commission case.   6 

  The final order of the Zoning Commission 7 

requires that there be 88,000 square feet of residential 8 

use on the site, and there is an agreement with the 9 

Downtown Housing Now community that requires in excess 10 

of 95,000 square feet on the site,a nd this application 11 

is providing -- is proposing to provide just under 96,000. 12 

 So it's right above what that Downtown Housing Now 13 

committee agreement is requiring. 14 

  As Chip also mentioned, we've gone through 15 

two reviews with Historic Preservation Review Board, and 16 

they have stated that they are basically in approval with 17 

the massing.  We have to go to them for final concept 18 

sign-off with some details, but we're really there with 19 

the mass and the bulk of the building. 20 

  With regard to the variance request to reduce 21 

the residential recreation space, this really becomes 22 

kind of a tradeoff issue for us.  There's requirements 23 

for a certain percentage of your site area to be provided 24 

in residential recreation space. 25 
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  The only way that we can provide it here is 1 

to put a roof deck on the top of the building, because 2 

there is a requirement that half of that space needs to 3 

be outdoors.  In doing that, you have to take the -- You 4 

have to get people to it.   5 

  You have to make it accessible, and take the 6 

elevator up and there's some space -- additional space 7 

requirements associated with taking the elevator up the 8 

lobby and everything going out to it, and it wants to 9 

make the penthouse larger in plan and tolerant height. 10 

  We've been trying to keep it down to a 12-foot 11 

height, again related to our HPRB approvals.  If we took 12 

an elevator all the way up, we would have to go up to 13 

the zoning maximum of 18 1/2 foot for a roof structure. 14 

 So we that's the reason why we aren't providing that 15 

residential recreational space.  It has an adverse impact 16 

on the massing of the building. 17 

  The third variance is to reduce the ground 18 

floor preferred use requirement from 100 percent to 70 19 

percent, and this is the ground floor plan.  We are 20 

providing -- Seventy percent of it, as I mentioned, is 21 

in this tone here.   22 

  It's retail use that fronts out onto F Street. 23 

 The only F Street frontage that's not given up to retail 24 

use is the entrance into the lobby.  This -- As I mentioned 25 
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earlier, the site area is really deep, and it doesn't 1 

make for good residential space to have to extend that 2 

all the way back. 3 

  Quite honestly, with the grade change and 4 

this being a level lot essentially second story space 5 

at the back, it makes very useful residential space.  6 

So the proposal is to put residential use on the back 7 

end of the property and provide the preferred uses for 8 

retail up on F Street. 9 

  MEMBER GRIFFIS:  The back end, the alley and 10 

the residential on the ground floor, because the site 11 

drops -- 12 

  MR. GILLIAND:  Essentially second story 13 

space. 14 

  MEMBER GRIFFIS:  So it's raised up, and I 15 

believe plans show that that's a terrace off of the back 16 

of those on that floor. 17 

  MR. GILLIAND:  There is a raised entry. 18 

  The last item is the special exception for 19 

the -- to reduce the required setback for the roof 20 

structure.  I've got a small roof plan here.  It also 21 

shows the lower level plan. 22 

  The reason why the roof structure has been 23 

 shifted over so tight to the left side -- there's really 24 

two issues with it.  One is related to the preservation 25 
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issue, and let me touch on that first. 1 

  That's the townhouse structures that we are 2 

retaining here.  We are really trying to push the 3 

penthouse as far away from that -- the ultimate height 4 

of the building as far away from those elements as 5 

possible.  That's one issue. 6 

  The other issue is this edge is really driven 7 

by some of the core elements on the lower floors, on the 8 

residential floors.  The elevators and the stairs need 9 

to come up within that roof structure. 10 

  Because of some of a desire to create better 11 

residential units by stepping the building back as it 12 

moves from west to east on the rear of the property in 13 

order to open it up to where the alley opens up, you get 14 

more natural light and air into those units by having 15 

that configuration. 16 

  The depth of the residential bar, if you will, 17 

the quarter that has units on either side of it -- 18 

referring to it as a bar -- is greatest on the west end 19 

of the site, and the elevators and stairs want to be 20 

located down at that area, because it will become -- that 21 

area will become too deep for practical layout of 22 

residential unit if those elements weren't in there; and 23 

if you pushed them over here to the east where the width 24 

of the bar tapers down, those units become too compressed. 25 
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  That, I think, hits the major issues.  If 1 

you have any questions -- 2 

  MEMBER GRIFFIS:  Another brief question:  3 

The existing historic townhouses -- Is it my understanding 4 

that HPRB is actually requiring you to keep the interior 5 

massing of the buildings, and that's what's showing the 6 

footprints? 7 

  MR. GILLIAND:  Yeah.  We've got some 8 

diagrams that describe what HPRB -- we've worked out with 9 

the Historic Preservation Review Board.  There are some 10 

back ends of some of these structures that were additions 11 

and were considered noncontributing, and a lot of that 12 

is being removed.  But the area that's toned in here is 13 

generally the configuration of what's being retained. 14 

  There's been a lot of sensitivity about 15 

holding back the new residential high-rise piece behind 16 

those elements. 17 

  MEMBER GRIFFIS:  Right.  Well, basically, 18 

you're set up with an area for retail space that has to 19 

accommodate that existing townhouse bay dimension. 20 

  MR. GILLIAND:  Yes. 21 

  MEMBER GRIFFIS:  Fascinating logic.  That's 22 

all I have. 23 

  CHAIRPERSON CROSS REID:  Other questions, 24 

Board members, before we move on to Office of Planning 25 
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report?   1 

  MR. JACKSON:  Madam Chairman, my name is 2 

Arthur Jackson.  I work with the Office of Planning.  3 

I'm here to present the report today. 4 

  I believe our report was somewhat late.  So 5 

I think you need to accept it into the record. 6 

  CHAIRPERSON CROSS REID:  September 12th? 7 

  MR. JACKSON:  Well, that's the date on it, 8 

but I'm not sure if it arrived. 9 

  CHAIRPERSON CROSS REID:  Well, do they need 10 

a waiver, Ms. Pruitt?  I didn't think they did. 11 

  SECRETARY PRUITT:  It's stamped in September 12 

17th. 13 

  CHAIRPERSON CROSS REID:  Oh, sorry.  Okay. 14 

 Well, so waived, unless there's an objection. 15 

  MR. JACKSON:  Thank you, Madam Chair.  I 16 

would first like to say that the Office of Planning concurs 17 

with the presentation made by the architect. 18 

  If you wouldn't mind, would you put up the 19 

board again that shows the outline of the addition, just 20 

the addition?  I think it's the one behind this one.  21 

Okay. 22 

  Essentially, the diagram in the lower 23 

lefthand corner identifies most of the problems that are 24 

associated with this application.  It's an unusual shape, 25 
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and the shape is a result of the applicant working with 1 

the Historic Preservation Review Board in terms of keeping 2 

the mass of the building away from the historic buildings, 3 

and also putting in as much housing square footage, 4 

residential square footage, as possible in line with the 5 

PUD approval and with the additional agreement that's 6 

been signed in terms of providing housing in the downtown. 7 

  This addresses a major objective of the 8 

downtown plan, which is to increase housing in the 9 

downtown area.  It is also in conjunction with additional 10 

objectives that were achieved through the revitalization 11 

of the former Woodie's headquarters building.  So as 12 

such, we find that the circumstances surrounding this 13 

application are consistent with the relief that's being 14 

requested. 15 

  So in essence, the Office of Planning, after 16 

reviewing this proposal, finds that it meets the standards 17 

for the special exception.  Therefore, we recommend that 18 

the Board approve a special exception to allow a rooftop 19 

structure to be set back from the western property line, 20 

a distance equal to or greater than five feet. 21 

  We also find that it meets the standards for 22 

a variance and, therefore -- for the variances requested, 23 

and therefore, we request -- we recommend that the Board 24 

approve a variance to increase the allowable FAR from 25 
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6.0 to 8.1 -- to 8.03, to reduce the residential recreation 1 

space requirement from five percent to one percent, and 2 

to reduce the total floor area required of preferred uses 3 

on the first floor from 100 percent to 70 percent. 4 

  I would also note that, while we would like 5 

to encourage recreational space as much as possible on 6 

the site, we also recognize that the most beneficial type 7 

of recreational space would be outdoors in this site, 8 

and given the constraints of the building and the 9 

penthouse location, we think that the applicant has done 10 

the best they can under the circumstances. 11 

  Madam Chair, that completes our summary, and 12 

we are open for questions. 13 

  CHAIRPERSON CROSS REID:  Okay.  The ANC -- 14 

Well, first of all, we did have another government report 15 

that was from Historic Preservation Review Board.  16 

Perhaps you all can answer this question for me, because 17 

it says that it was approved, and then I think I heard 18 

you say something about getting approval.  Was it 19 

partially approved? 20 

  MR. GLASGOW:  What they did is they approved 21 

the massing.  There was a massing model that was submitted 22 

at the last Historic Preservation Review Board session 23 

that was attended.  That massing model was approved with 24 

the details of the design to be submitted at a later date. 25 
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  CHAIRPERSON CROSS REID:  Okay.  All right, 1 

because the letter we have, dated June 28th, stated that 2 

staff recommends that the Board support further 3 

development of the concept for a full building 4 

preservation extension with new construction. 5 

  So I guess that's consistent with what you 6 

just said.  Now the ANC report did not come in.  Did it 7 

come in late?  I didn't have one, and also in our 8 

information, it says that it had not come in as of the 9 

19th.  So -- 10 

  MR. GLASGOW:  There was no new ANC report. 11 

When we did the Woodie's case, we presented this 12 

residential project with that at the same time. 13 

  CHAIRPERSON CROSS REID:  Okay.  I didn't 14 

remember that, and I did submit a copy of that.  Did they 15 

approve both at the same time? 16 

  MR. GLASGOW:  Yes. 17 

  CHAIRPERSON CROSS REID:  Had you submitted 18 

a copy of that, that would have been great. 19 

  MR. GLASGOW:  Right.  Yes, I don't know that 20 

we did. 21 

  CHAIRPERSON CROSS REID:  Can you summarize 22 

for us, Mr. Glasgow, the results when they did approve 23 

both, as you remember them? 24 

  MR. GLASGOW:  Sure, because I think it's 25 
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referenced in the Zoning Commission order on the project. 1 

  2 

  Let's see.  It was a letter dated December 3 

7, 2000.  The ANC expressed its unanimous support for 4 

the PUD application.  That letter also included with it 5 

discussion of the housing amenity and specifically 6 

referenced Square 377, which is this project, and that 7 

it would be a residential project in the downtown area, 8 

and also a project to be constructed in Square 517 which 9 

is up at 4th, 5th and Massachusetts Avenues. 10 

  CHAIRPERSON CROSS REID:  Okay. 11 

  MR. GLASGOW:  And then those are referenced 12 

at page 8 of the Zoning Commission order, at pages 7 and 13 

8.  It says -- For instance, at page 7 at the bottom of 14 

the Zoning Commission order, it says then "with regard 15 

to associated development on Square 377" -- it goes 16 

through a number of things, and then with regard to 17 

associated development on Square 517, and goes through 18 

a number of things, and all of that was presented to the 19 

ANC and was part of their letter in the Woodward & Lothrop 20 

case. 21 

  CHAIRPERSON CROSS REID:  That went to the 22 

Zoning Commission? 23 

  MR. GLASGOW:  That went to the Zoning 24 

Commission.  That's correct. 25 
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  CHAIRPERSON CROSS REID:  Okay.  Well, we 1 

wouldn't have that. 2 

  MR. GLASGOW:  No.  No, it's in the Zoning 3 

Commission records. 4 

  CHAIRPERSON CROSS REID:  Okay.  Well, you 5 

might want to submit copies for the record. 6 

  MR. GLASGOW:  We will submit a copy for the 7 

record. 8 

  CHAIRPERSON CROSS REID:  We won't hold it 9 

up just for the record. 10 

  MR. GLASGOW:  All right. 11 

  CHAIRPERSON CROSS REID:  Okay.  Now are 12 

there any questions, Board members?  Move on to closing 13 

remarks. 14 

  MR. GLASGOW:  We certainly would like to get 15 

a bench approval for this application and the issuance 16 

of a summary order.  If you notice within the Zoning 17 

Commission order with the Woodie's PUD, it tells us that 18 

we are under certain time constraints to provide this 19 

residential project in Square 377. 20 

  We have a year from the date of the Zoning 21 

Commission order to apply for a building permit for this 22 

project.  That's at the top of page 8 in subparagraph 23 

(b):  "The applicant shall apply for building permits 24 

for the residential construction within one year of the 25 
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effective date of this order." 1 

  So we need the Board of Zoning Adjustment 2 

order so that we know exactly what building that we are 3 

designing.  Then we are going to go back to the Historic 4 

Preservation Review Board, finalize our exterior, and 5 

then we're off to get permits. 6 

  CHAIRPERSON CROSS REID:  Okay.  Any further 7 

questions, Board members? 8 

  MEMBER GRIFFIS:  One quick clarification 9 

question:  I can't find it in the case decided, but the 10 

issue of FAR.  The PUD states that there is to be 88,000, 11 

I believe, is -- 12 

  MR. GLASGOW:  Minimum, right. 13 

  MEMBER GRIFFIS:  Minimum.  But the current 14 

FAR only allows like 76-77,000 or something like that. 15 

  MR. GLASGOW:  That's right.  It was over 16 

FAR, and they were aware of that because of a case that 17 

we had tried, well, about a little bit over a year ago, 18 

which is in Tab J; because there's a little bit of history 19 

on this, for 912 F Street which was for a hotel building 20 

which had an FAR variance of -- I think that one was 7.17. 21 

 I'm going by recollection. 22 

  So the Board and the Commission at that point 23 

in time were sort of cognizant, but this site was a 6+ 24 

FAR site, plus we have a new event which has come into 25 
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play in which the Zoning Commission took final action 1 

this past Monday.  That was to remove the FAR limitations 2 

for residential in the housing priorities areas of D-D 3 

in which this is in. 4 

  So if this case were being heard in December 5 

rather than now, we wouldn't be asking for an FAR variance, 6 

because there just wouldn't be an FAR limitation there. 7 

  MEMBER GRIFFIS;  Yes, and I think that was 8 

fairly clearly spelled out.  I frankly think that's an 9 

excellent direction to go for the downtown.  It just 10 

astounded me that we would place an order on -- or a demand 11 

that was actually not allowed.  So in any case, I just 12 

wanted to make sure I was clear on it. 13 

  MR. GLASGOW:  Right.  It was understood we 14 

were going to have to come back to BZA to get the FAR 15 

variance, and in the meantime the FAR limitations were 16 

being lifted, in any event.  But we had these other -- 17 

If it was only the FAR limitation, we probably would have 18 

just waited until that went and just gotten our plans 19 

done.  But since we knew we had roof structure setback 20 

and we had some other things, we figured, well, let's 21 

just -- everything that we want, we'll just get it in 22 

here and get it before the Board, because we are going 23 

to be -- the time frame for doing it from the Board is 24 

going to be faster than the Zoning Commission, and we've 25 
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got a problem with time because of the Zoning Commission 1 

order. 2 

  CHAIRPERSON CROSS REID:  Further questions? 3 

 Are we going to grant his request to dispose of it today? 4 

 Do you wish to dispose of this today?  All right.  Then 5 

may I have a motion?  Mr. Levy, do you want to take a 6 

stab at it? 7 

  MEMBER LEVY:  Move to approve Application 8 

Number 16757, pursuant to 11 DCMR subsection 3103.2 for 9 

variances from the floor area ration requirements 10 

(subsection 1707.4), residential recreation space 11 

requirements (section 773), and ground floor preferred 12 

use requirements (subsection 1703.3), and pursuant to 13 

subsection 3104.1 a special exception from the roof 14 

structure provisions under subsection 411.11 to allow 15 

the construction of an apartment house with ground floor 16 

retail at premises 910-916 F Street, N.W. 17 

  MEMBER GRIFFIS:  Second. 18 

  CHAIRPERSON CROSS REID:  Well, just a little 19 

bit more.  Are you going to defend it based  upon how 20 

they met their three-prong test?   21 

  MEMBER LEVY:  Yes.  I think that the -- Well, 22 

the record is clear that the applicant has met the 23 

three-prong test relative to the variances.  It's, I 24 

guess, clearly an unusual site, given the shape of the 25 
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site and the grade of the site, and the location of 1 

historic structures around which the applicant is trying 2 

to work. 3 

  I think it meets the intent of the zone plan 4 

and map, and I don't see any adverse -- There is no 5 

opposition.  I don't see any adverse impacts to 6 

neighboring properties. 7 

  MEMBER GRIFFIS:  I would just add that, 8 

obviously, the strict application of the zoning 9 

regulations attendant to these variances would create 10 

practical difficulty.  I think the case, as submitted, 11 

supports that very strongly.  I think overall the 12 

exceptional situations rolled in have created that 13 

hardship, and there is no detriment to the plan. 14 

  I would also just talk briefly about some 15 

of the specific ones in terms of -- Which one do I want 16 

to start with?  Well, the recreation space -- I would 17 

take a little issue with OP's comment that they would 18 

like to encourage as much as possible in a building such 19 

as this and in downtown. 20 

  I'm not an expert, but it seems to me that 21 

the move in most urban areas in cities, and especially 22 

in situations like this -- and I believe the case actually 23 

stated something to this realm -- is that we actually 24 

want to move the people out onto the street to utilize 25 
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the amenities that are part of the street, not capture 1 

people inside, and basically not have the pedestrian 2 

streets and activity on the street. 3 

  So I think that additionally supports the 4 

variance of that recreation space, even though it's very 5 

clear that the applicant has gone far and away to try 6 

and accommodate, if that could. 7 

  The ground floor retail also, I think, is 8 

fairly clear that it is incredibly tight, especially with 9 

the historic and the -- Although I think the retail is 10 

very important to do, I think it's been accommodated here, 11 

and done well. 12 

  Finally, perhaps maybe just my pet peeve, 13 

Section 411, special exception for the roof structures. 14 

 It just absolutely again might be reiterated on the 15 

record that it ought to be looked at perhaps in rewriting. 16 

 I think we have no necessarily an incredible situation 17 

of it here, but certainly one that speaks to it. 18 

  As a residential building, one that is in 19 

varying heights, it is accommodating an infill.  To be 20 

so dictated in terms of a single enclosure and the 21 

setbacks, not to mention the setbacks are from structures 22 

adjacent that visually will have no real meaning, and 23 

actually -- I mean, and very strongly impact the function 24 

of the building and the layout to the building.  I think 25 
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it's clear that that's something that should be 1 

underscored in heavy support for the special exception. 2 

  MEMBER LEVY:  I want to add, too, about the 3 

retail space.  I mean, it's an important function at 4 

street level, and I think the applicant has done as good 5 

a job as possible, in fact an excellent job, considering 6 

the site configuration and the historic buildings in 7 

accommodating ground floor retail. 8 

  CHAIRPERSON CROSS REID:  And as you said 9 

before, there is no -- There does not tend to be any adverse 10 

impact.  I believe it is supported by the Office of 11 

Planning and then the ANC as it pertains to the Zoning 12 

Commission submission, which we will have a copy put into 13 

the file, and that it has been approved in part by the 14 

Historic Preservation Review Board, and to be further 15 

processed based upon the further submission of the plans, 16 

as requested, or changes as requested. 17 

  There does not tend to impair the intent or 18 

integrity of the zoning regulations and map; also based 19 

upon the submission by Mr. Sher that I had an opportunity 20 

to kind of glance over while we were hearing this 21 

particular case. 22 

  So we have a motion.  Do we have a second? 23 

 Is there a second?  By who?  24 

  MEMBER MAY:  Mr. Griffis. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 220 

  CHAIRPERSON CROSS REID:  Okay, all in favor? 1 

  MR. GLASGOW:  Madam Chair, and I understand 2 

that the paragraph that I read at the bottom of page 8, 3 

that's included in the motion, so that we have that 4 

flexibility to go back to Historic Preservation Review 5 

Board? 6 

  CHAIRPERSON CROSS REID:  Should we make that 7 

a condition of the motion or how do we reflect it in the 8 

motion, Ms. Pruitt or Ms. Sansone? 9 

  MEMBER LEVY:  What did you read that from? 10 

   MR. GLASGOW:  Sure, it's page 8 of Mr. Sher's 11 

report.  It's the flexibility to make sure that, if they 12 

change around our design some, as long as we are not 13 

changing any of the specific areas of relief that we got 14 

from the Board that could be impacted by the design, we 15 

don't have to come back to the Board. 16 

  So as long as we are not changing the 17 

residential recreation space and the roof structure 18 

setback, then --  19 

  MEMBER LEVY:  What about the retail? 20 

  MR. GLASGOW:  Well, the retail is an 21 

interesting situation, because what it is is, because 22 

we are providing residential on the ground floor, that's 23 

what limiting the retail.  If we went retail and got rid 24 

of the residential in the back, we wouldn't need relief. 25 
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  MEMBER LEVY;  No.  I mean do you envision 1 

that the design changes will diminish the amount of retail 2 

being provided from 70 percent downward? 3 

  MR. GLASGOW:  I don't believe so.  But if 4 

it were, then it would only be devoted to residential. 5 

 So we would submit that, if that goes form 70 percent 6 

to 60 percent because we are providing more residential 7 

because of something which is imposed by HPRB, we wouldn't 8 

want to have to come back. 9 

  MS. SANSONE:  Madam Chair, I think we could 10 

either put this in as a condition or else the motion could 11 

be perhaps restated to approve the plans that have been 12 

submitted, subject to the applicant's having the ability 13 

to modify them in accordance with the language in this 14 

paragraph. 15 

  I think either way would work. 16 

  MR. GLASGOW:  Either way is acceptable to 17 

us. 18 

  CHAIRPERSON CROSS REID:  Okay.  And the 19 

paragraph as stipulated on page 7 of -- Is it 7? -- ON 20 

page 8 of Mr. Sher's submission. 21 

  MS. SANSONE:  Paragraph H. 22 

  CHAIRPERSON CROSS REID:  Page 8, paragraph 23 

H of Mr. Sher's submission.  Would that do it for you? 24 

  MR. GLASGOW:  Yes.  Yes, that last 25 
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paragraph. 1 

  CHAIRPERSON CROSS REID:  All right.  All in 2 

favor?   3 

  MR. JACKSON:  Madam Chairman, just one point 4 

of clarification.  I just wanted to make sure what exactly 5 

you are approving?  Are you in essence approving the 6 

increase in FAR to 8.03 and the decrease in the 7 

recreational space requirement to one percent and the 8 

reduction in the preferred use requirement to 70 percent? 9 

  CHAIRPERSON CROSS REID:  Is that as 10 

presented? 11 

  MR. JACKSON:  Well, I believe that's as was 12 

presented, but -- 13 

  CHAIRPERSON CROSS REID:  That was the relief 14 

that you were requesting.  Correct? 15 

  MR. GILLIAND:  Yes. 16 

  CHAIRPERSON CROSS REID:  So you wanted us 17 

to specify within the scope of -- Well, staff will make 18 

sure that it is stipulated as correctly as it should be. 19 

  MR. JACKSON;  Okay.  But you were approving 20 

as presented? 21 

  CHAIRPERSON CROSS REID:  As presented.  22 

That was my impression, unless there is a -- 23 

  MEMBER GRIFFIS:  Yes. And I think the issue 24 

of the page 8 paragraph indicates that there is some 25 
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flexibility in terms of how the design and perhaps even 1 

massing may change.  I don't know what HPRB is going to 2 

do with it.   3 

  So that I would say that we don't -- We would 4 

approve as submitted with that caveat of flexibility so 5 

that we are not necessarily approving 8.03 FAR in case 6 

-- 7 

  CHAIRPERSON CROSS REID:  We don't know 8 

exactly yet. 9 

  MEMBER GRIFFIS:  Exactly. 10 

  CHAIRPERSON CROSS REID:  We don't want to 11 

have to come back and all of that.  So that's to try to 12 

circumvent that regulatory ensnarlment. 13 

  MEMBER LEVY:  How do other Board members feel 14 

about the retail?  I mean, I'm not so much worried about 15 

the exact percentage of the retail changing, but is there 16 

a chance that it would go away at street level? 17 

  MR. GILLIAND:  Oh, no.  The developer of 18 

this project is Douglas Jemal.  His life blood is retail. 19 

 No, we are always going to have retail on F Street.  20 

The question is how deep is it, and is there something 21 

that happens with HPRB that, for instance, shifts that 22 

corridor or that divide between the retail and the 23 

residential on the ground floor. 24 

  MEMBER MAY:  I think in practical terms, the 25 
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way the building is being laid out, the extent of the 1 

retail is going to be defined by what happens with the 2 

corridor system and keeping everything else in balance. 3 

  It's hard to imagine that it's going to change 4 

very significantly or it's going to diminish the intent 5 

of requiring retail, which was to have that street front 6 

and that livelihood that goes with it.  It's hard to 7 

imagine that you're going to get any -- come up with a 8 

useful way of organizing the upper floors with that 9 

corridor system having to shift significantly enough to 10 

change the percentage of retail on the first floor. 11 

  MEMBER GRIFFIS:  But I think it does speak 12 

to an issue -- I mean, I think we all concur -- I certainly 13 

do -- that the retail is incredibly important on that 14 

first floor.  But I'm kind of hesitant here, because what 15 

I'm looking at is not a typical retail configuration for 16 

leasing. 17 

  It may become very difficult, and then will 18 

that then stop the developer from signing in a retail 19 

tenant and then perhaps putting in office space or 20 

something of that nature?  I don't think that would be 21 

the intent or I'm not -- 22 

  MR. GILLIAND:  We have to do retail on that. 23 

 If you go back with the agreement that we have, the 24 

covenant that we have, restrictions to retail and 25 
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residential on that site.  So we have law suits everywhere 1 

if we put office space in there. 2 

  MEMBER GRIFFIS:  Right.  Which I'm kind of 3 

fleshing out for Mr. Levy, actually, just to get the 4 

discussion going, to say that I don't think they could 5 

walk away from that type of use.  I would say that we 6 

approve as submitted, and I would say, if it gives you 7 

some comfort, maybe we put in:  if that varies below 60 8 

percent, then it would come back to the Board, or something 9 

of that nature.  I don't know how to legally put it. 10 

  CHAIRPERSON CROSS REID:  Let's try to word 11 

it so that it gives the applicant some solace, and its 12 

being conclusive once it leaves here, except for any 13 

tweaking that has to be done with the Historic 14 

Preservation Review Board. 15 

  MEMBER GRIFFIS:  Right.  Which is why I'd 16 

say, if it dropped below a certain percentage, then we 17 

would reevaluate.  I'm not advocating for that.  What 18 

I'm trying to do is just to address Mr. Levy's concern, 19 

and perhaps it's been allayed with the fact that there 20 

are several -- if my understanding is correct, several 21 

ways that retail is required on that first floor. 22 

  MEMBER LEVY;  Legally required? 23 

  CHAIRPERSON CROSS REID:  Mr. Glasgow, can 24 

you speak to that?  Do you have any suggestions as to 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 226 

how that could be best promulgated? 1 

  MR. GLASGOW:  Well, certainly, we can do a 2 

percentage.  I mean, we have the -- Let's see.  We can 3 

only use this building for residential and for retail. 4 

  5 

  For instance, if we had had -- just so that 6 

you understand how the regulations work in this context, 7 

because it's sort of a strange situation that we have. 8 

 If we had the building all residential, no retail on 9 

the ground floor, no relief required.  Okay?  Because 10 

we could have had an all-residential building. 11 

  The only reason why we are here asking for 12 

relief is because we have residential and retail on that 13 

first floor.  If we had all retail on the ground floor, 14 

we would have no -- there would be no relief required.  15 

  So it's a very unusual situation.  We just 16 

don't want to have an approval that we come out here and, 17 

because we need to shift that corridor, that we have to 18 

then come back to the Board of Zoning Adjustment, because 19 

we have some time constraints that we have to meet. 20 

  CHAIRPERSON CROSS REID:  Right.  I 21 

understand that. 22 

  MR. GLASGOW:  Right.  So that the legal 23 

requirement is that the building either be -- We can have 24 

retail on the ground floor.  It doesn't say that we have 25 
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to have retail on the ground floor.  We can have retail 1 

on the ground floor.  I'm looking at the covenant right 2 

now.  But we have always stated that we are going to have 3 

retail fronting on F Street. 4 

  Let me take a quick look at the Zoning 5 

Commission order. 6 

  CHAIRPERSON CROSS REID:  Okay.  Take a 7 

minute or two.   8 

  MR. GLASGOW:  I think, as a practical matter, 9 

Mr. Levy, the only thing that would happen is that the 10 

retail is so deep that there would be an issue, and then 11 

we would have to devote that space to either -- well, 12 

it would have to be residential,s because we can't do 13 

anything else in that building other than residential 14 

and retail.  That's in the Zoning Commission order and 15 

in the covenant. 16 

  CHAIRPERSON CROSS REID:  Are you thinking 17 

it through? 18 

  MEMBER LEVY:  I am.  I'm sorry. 19 

  CHAIRPERSON CROSS REID:  All right.  Take 20 

your time.   21 

  MEMBER LEVY:  Okay, that's fine.  So we are 22 

going to then modify the motion to include page 8, letter 23 

H?  Is that what we agreed to do? 24 

  MEMBER MAY:  Yes. 25 
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  MEMBER LEVY:  And that's from the outline 1 

of testimony from Steven Sher dated September 20, 2001. 2 

  3 

  CHAIRPERSON CROSS REID:  Would that do it? 4 

Would that do it for you, and that also satisfied your 5 

concern, Mr. Levy? 6 

  MEMBER LEVY:  Yes. 7 

  CHAIRPERSON CROSS REID:  And Ms. Sansone, 8 

is that appropriate to proceed in that manner? 9 

  MS. SANSONE:   Yes, I believe so. 10 

  CHAIRPERSON CROSS REID:  Okay.  Mr. 11 

Griffis? 12 

  MEMBER GRIFFIS:  I'm sorry.  I don't want 13 

to push this very much longer, but I'm confused with the 14 

statement you just made that you could actually do this 15 

as 100 percent retail -- or 100 percent residential.   16 

  MR. GILLIAND:  Oh, yes. 17 

  MEMBER GRIFFIS:  And then how would then -- 18 

How would you rectify the zoning regulation 1703.3 in 19 

the downtown shopping district? 20 

  MR. GILLIAND:  Because there is a provision 21 

in the overall -- 1703.3(c) says, "This ground floor 22 

requirement use shall not apply to a building that is 23 

entirely devoted to hotel or apartment house use or to 24 

a church or other place or workshop." 25 
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  MEMBER GRIFFIS:  Oh, I see.  Okay. 1 

  CHAIRPERSON CROSS REID:  Do we dare try to 2 

be done?  Okay, let's see. We have the motion by Mr. Levy, 3 

seconded by Mr. Griffis.  No further discussion?  All 4 

right, all in favor?  Opposed? 5 

  MR. GILLIAND:  Thank you 6 

  CHAIRPERSON CROSS REID:  All right.  Record 7 

the vote, please. 8 

  MS. BAILEY:  This vote is recorded as 4-0-1 9 

to approve the application.  The motion was made by Mr. 10 

Levy, seconded by Mr. Griffis, Ms. Reid, Mr. May in 11 

agreement.  Ms. Renshaw is not present today.  Approval, 12 

summary order. 13 

  CHAIRPERSON CROSS REID:  All right.  Thank 14 

you very much.  That then will conclude today's hearing, 15 

September 20, Year 2001. 16 

  (Whereupon, the foregoing matter went off 17 

the record at 4:02 p.m.) 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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